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309 Filed Aug 10 1951 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JOSEPH M. DEL NERO 
413 Allison Street, N. W. 

Wasliington, D. C., 

Plaintiff 

v. 

LITTLE TAVERN SHOPS, INC. 

FRANK MAZZA 
2628 Connecticut Ave., N. W. 

Washington, D. C., 

Defendants 

Civil Action #3294—’51 
Jury Action 

Complaint for Assault and Battery 

1. Jurisdiction is founded on the code of laws in and 
for the District of Columbia and the amount in contro¬ 
versy as to the claim hereinafter set forth exceeds the 
sum of $3,000, exclusive of interest and costs. 

2. The plaintiff is an adult citizen of the United States 
and brings this action in his own right against the de¬ 
fendants and each of them. 

3. Upon information and belief the defendant, Little 
Tavern Shops, Inc., is a corporation doing business in the 
District of Columbia by reason of its operation and main¬ 
tenance of a certain restaurant and lunchroom located at 
premises, 2628 Connecticut Avenue, N. W., Washington, 
D. C. Further, the tortious acts hereinafter enumerated 
were acts of defendant’s agent, servant or employee, per¬ 
formed by him while acting within the scope of his em¬ 
ployment as counterman for said defendant. 
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4. Defendant, Frank Mazza, an adult employee, agent, 
or servant of the defendant corporation, was acting in the 
course of his employment at the time of the tortious acts 
hereinafter set forth. 

5. It was the duty of defendant Mazza to refrain from 
eommiting any act of violence against persons, including 
this plaintiff, upon the said premises operated by de¬ 
fendant Little Tavern Shops, Inc. 

310 6. On or about May 26, 1951, the plaintiff was a 

patron of said restaurant. Plaintiff entered into 
said premises and requested defendants employee to 
serve him twenty (20) hamburgers which plaintiff desired 
to take out of the premises. 

7. Defendant Mazza in complete disregard of his duty 
and in violation thereof, while acting in the scope of his 
employment as counterman for said corporate defendant, 
did illegally, wantonly and maliciously strike and beat 
plaintiff on and about his head and face and did unlaw¬ 
fully commit an assault in and upon the person of the 
plaintiff. 

8. Plaintiff was seriously and permanently injured in 
that his head and face were cut open, resulting in scars 
on the left side of his face and head. In addition to in¬ 
curring a severe nervous shock plaintiff’s left ear was 
badly battered, causing a permanent impairment to his 
hearing as well as possible further injuries, the exact 
nature and degree of which are not as yet fully known to 
said plaintiff at this time. Plaintiff suffered great pain 
and mental anguish incident to the foregoing in addition 
to humiliation and shame incurred by reason of the fore¬ 
going assault in and about a public place. 

Plaintiff has sustained the foregoing injuries and will 
sustain in the future great harm, pain and anguish as a 
result of the aforesaid assault. The plaintiff has incurred 


and in the future will incur expenses for medical, surgi¬ 
cal and exray treatments, as well as hospitalization and 
medicine. 

9. The plaintiff suffered the loss of his shirt and other 
clothing which was badly damaged and drenched with 
blood as a result of the aforesaid assault and bat¬ 
tery. 

311 WHEBEFORE, the premises considered, judg¬ 
ment is prayed as follows: 

1. Plaintiff sues the defendants in the amount of 
$10,000, together with costs. 

2. For any other relief which the court deems just 
and proper. 

/s/ James M. Desmond 

Joseph M. Del Nero, Plaintiff 
by: James M. Desmond 
Transportation Building 
Washington, D. C. 

Attorney for Plaintiff 

Demand for Trial 

Plaintiff demands a jury trial herein. 

/s/ James M. Desmond 

Joseph M. Del Nero, Plaintiff 
by: James M. Desmond 
Attorney for Plaintiff 

• • • • 
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Answer of Defendant Little Tavern Shops, Inc. 

Comes now the defendant Little Tavern Shops, Inc., by 
its attorney, and, for answer to the complaint exhibited 
against it in the above-entitled action, says that: 
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First Defense 

The complaint fails to state a claim against this de¬ 
fendant upon which any relief can be granted. 

Second Defense 

It admits that it is a corporation engaged in doing 
business in the District of Columbia; that it operates a 
certain lunchroom or restaurant at premises No. 2628 
Connecticut Avenue, N. W., Washington, D. C.; and that 
plaintiff was a patron in said restaurant about 1:30 
A. M. on the 27tli day of May, 1951. It is without knowl¬ 
edge or information sufficient to form a belief as to the 
citizenship of the plaintiff or as to the injuries, losses and 
damages alleged to have been suffered and sustained by 
the plaintiff. It is advised that the allegations of para¬ 
graphs 1 and 5 of the complaint are conclusions of law 
which it is not required to answer. It denies each and 
every other allegation contained in the complaint. 

Third Defense 

If the plaintiff was assaulted by the defendant Mazza 
as alleged, he is not entitled to recover against this de¬ 
fendant for the same, in that such assault was not 
313 committed in the course or within the scope of any 
employment of the defendant Mazza by this de¬ 
fendant. 

Fourth Defense 

If the plaintiff was assaulted by the defendant Mazza 
in the course or within the scope of Mazza’s employment 
by this defendant as alleged, plaintiff is not entitled to 
recover for the same, in that such assault was committed 
by the defendant Mazza in self-defense and thereby was 
justified. 
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Fifth Defense 

If the plaintiff was assaulted by the defendant Mazza in 
the course or within the scope of Mazza’s employment by 
this defendant as alleged, plaintiff is not entitled to re¬ 
cover for the same, in that plaintiff and the defendant 
Mazza were engaged in a mutual combat. 

Sixth Defense 

If the plaintiff was assaulted by the defendant Mazza 
in the course or within the scope of Mazza’s employment 
by the defendant as alleged, plaintiff is not entitled to 
recover any more than nominal damages for the same, in 
that all other damages were mitigated by plaintiff’s use of 
abusive, profane and insulting language addressed to the 
defendant Mazza which provoked the assault. 

/s/ Albert F. Beasley 
Albert F. Beasley 
Investment Building 
Washington 5, D. C. 

Attorney for defendant 
Little Tavern Shops, Inc. 

314 Certificate of Service 

I hereby certify that I have this 25th day of August, 
1951 served the aforegoing answer upon the plaintiff by 
mailing a copy thereof, postage prepaid, to his attorney 
of record, James M. Desmond, Esq., Transportation 
Building, Washington 6, D. C. 

/s/ Albert F. Beasley 
Albert F. Beasley 

• • • • 
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Answer of Defendant Frank Mazza 

1. The defendant admits the allegations of the first 
and second paragraphs of the Complaint, the first sen¬ 
tence of the third paragraph of the Complaint and the 
sixth paragraph of the Complaint. 

2. The defendant specifically denies all of the other 
allegations of the Complaint. 

/s/ Thos. E. Lodge 

DONOHUE & KAUFMANN 

By /s/ Joseph A. Kaufmann 

Attorneys for Defendant 
Frank Mazza 
503 D Street, N.W. 
Washington, D. C. 

The foregoing Answer w*as served on Plaintiff by mail¬ 
ing a copy thereof, postage prepaid, to James M. Des¬ 
mond, Esquire, Attorney for the Plaintiff, Transporta¬ 
tion Building, 17th and H Streets, N. W., Washington, 
D. C., on the 4th day of September, 1951. 

By /s/ Joseph A. Kaufmann 
Of Counsel for the 
Defendant, Frank Mazza. 

• • • • 

316 Filed Nov 25 1953 Harry M. Hull, Clerk 

Amendment to the Answer of Defendant 
Frank Mazza 

Leave of Court being first had and obtained the de¬ 
fendant, Frank Mazza, hereby amends his answer by as¬ 
serting the following additional defenses as follows: 
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1. This defendant says that plaintiff is not entitled to 
recover for an assault upon him, if any there was, in that 
such assault was committed in self defense and thereby 
was justified. 

2. This defendant says that if plaintiff was assaulted 
he is not entitled to recover for the same in that plaintiff 
and this defendant were engaged in mutual combat. 

3. This defendant says that plaintiff’s abusive, pro¬ 
fane, and insulting language addressed to this defendant 
and his conduct toward this defendant provoked any as¬ 
sault that occured and thereby plaintiff is not entitled 
to recover more than mere nominal damage. 

/s/ Thomas E. Lodge 
Thomas E. Lodge, 

Attorney for defendant, 

503 D Street, N.W. 
Washington, D. C. 

Ex 3 - 4440 


Leave to file foregoing amendment to answer is hereby 
granted: 


/s/ Jas. W. Morris 
Judge 


Certificate of Mailing 

I hereby certify that I have this 24th day of November, 
1953, mailed the aforegoing notice to take deposition upon 
(1) Albert F. Beasley, Attorney for defendant, Little 
Tavern Shops, Inc. and (2) Rutherford Day, Attorney 
for plaintiff, 1319 F Street, N.W. Washington, D. C. 

/s/ Thomas E. Lodge 
Thomas E. Lodge, 

Attorney for defendant, 
Frank Mazza 
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• • • • 
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Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

This is an action in which the Plaintiff seeks to recover 
damages from the Defendants for injuries sustained as a 
result of an alleged assault and battery committed by the 
Defendant, Mazza, an employee of the Defendant, Little 
Tavern Shops, Inc., which it is alleged was made in the 
course of his employment. 

The Plaintiff asserts that he was a business invitee in 
the Restaurant operated by Defendants at 2628 Connecti¬ 
cut Avenue, N.W., at or about 1:30 a.m. on May 27, 1951, 
and the said Defendant, Mazza, made an assault upon the 
Plaintiff, inflicting the injuries complained of. Said in¬ 
juries consist of the following: bruises and contusions on 
and about the face, displacement of the left nasal sceptum, 
and fracture of the maxillary bone, which latter injury is 
permanent, chipping of the right upper incisor tooth, in¬ 
jury to left upper molar, which necessitates extraction 
and replacement; these injuries are also permanent. 

The special damages claimed by Plaintiff consist of the 
following: loss of two weeks from work, $220.00, Xray 
bill $20.00, examination of temporary eye injury $15.00, 
necessary dental work for replacement and extraction of 
tooth $153. damage to clothes $55.95. 

The Defendants deny any unlawful assault upon the 
Plaintiff. The Defendant, Mazza, admits the altercation, 
but asserts that it was provoked by the Plaintiff as the 
aggressor and that said Defendant acted only in self- 
defense. 

The Defendant, Little Tavern Shops, denies that the 
Defendant, Mazza, committed any assault upon the Plain- 
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tiff in the course and within the scope of any employment 
by it, and any force used by said Defendant, Mazza, was 
exercised in self-defense, while the Plaintiff and Defend¬ 
ant, Mazza, were engaged in mutual combat. 

318 Said Defendant also asserts that the Plaintiff 
was the aggressor addressing abusive, profane and 
insulting language to the Defendant, Mazza, which is as¬ 
serted in mitigation of damages, all of which appears 
more particularly by a pretrial statement, filed on behalf 
of said Defendant herein and attached hereto. 

It is stipulated that Xray photographs and all bills, 
provided the same are initialed by Counsel for all parties, 
may be received in evidence without formal proof, sub¬ 
ject to objection as to materiality. A like stipulation is 
made concerning the employment records of the Plaintiff. 
It is further stipulated that three certain photographs, 
initialed by the pretrial Judge shall be received in evi¬ 
dence without formal proof, subject to objection as to 
materiality. 

It is further stipulated that all medical reports of the 
Plaintiff or copies thereof, shall be made available to the 
Defendants within ten days and it is further stipulated, 
that if the Defendants so desire, the Plaintiff shall submit 
to a physical examination by physicians of the Defend¬ 
ants’ choice within two weeks from the date hereof. 

Dated Nov. 30, 1953. 

/s/ Jas. W. Morris 

Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

• • • • 
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Statement of Defense of Defendant Little Tavern 
Shops, Inc., at Pretrial Hearing 

Defendant Little Tavern Shops, Inc., admits that it 
operates a restaurant or tavern at 2628 Connecticut Ave¬ 
nue, N.W., that plaintiff was a patron in said restaurant 
about 1:30 A.M. on May 27, 1951, and that the defendant 
Mazza was employed by it at said time and place as a 
counterman. Upon information and belief, it admits that 
plaintiff and defendant Mazza became involved in an al¬ 
tercation, but it denies that defendant Mazza committed 
any assault upon the plaintiff in the course and within the 
scope of any employment by it, and says further that, if 
the plaintiff was assaulted by the defendant Mazza, such 
assault was committed in self-defense and that plaintiff 
and defendant Mazza were engaged in a mutual combat. 
It also says that if plaintiff was assaulted by the defend¬ 
ant Mazza, such assault was provoked by plaintiff’s ad¬ 
dressing abusive, profane and insulting language to the 
defendant Mazza, and thereby any and all damages be¬ 
yond nominal damages are mitigated. It is without 
knowledge or information sufficient to form a belief as to 
the injuries, losses and damages alleged to have been suf¬ 
fered and sustained, and demands strict proof thereof. 

Ridings Requested 

At pretrial, the defendant Little Tavern Shops, Inc., re¬ 
quests the Court: 

320 1. To require the plaintiff to furnish a detailed 
statement of any continuing or permanent disability 

claimed, a statement of all expenses or special damages, 
and copies of any and all medical reports received by him. 

2. To require the plaintiff to submit to a medical ex- 
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animation by a physician of its choice, if any continuing 
or permanent disability is claimed. 

Stipulation Requested 

Defendant Little Tavern Shops, Inc., requests a stipu¬ 
lation that three photographs, to be presented herewith, 
be admitted in evidence without formal proof. 

/s/ Albert F. Beasley 
Albert F. Beasley 
Attorney for defendant 
Little Tavern Shops, Inc. 


323 Filed Jan 7 1954 Harry M. Hull, Clerk 

Verdict and Judgment 

This cause having come on for hearing on the 5th day 
of January, 1954, before the Court and a jury of good 
and lawful persons of this district, to wit: 


Annie K. Masi 
James L. Davis 
Margaret Cornwell 
Sampson H. Bass 
Erma W. Fuller 
Rose G. Low 


Mary L. Martinelli 
Bessie L. Davis 
Mary F. G. Yeatts 
Merle H. B. Howard 
Israel P. Jackson, Jr. 
Mabel Van Dvke Baer 


who, after haing been duly sworn to well and truly try 
the issues between Joseph M. Del Nero, plaintiff and 
Little Tavern Shops, Inc. and Frank Mazza, the defend¬ 
ants and after this cause is heard and given to the jury 
in charge, they upon their oath say this 7th day of Janu¬ 
ary, 1954, that they find the issues aforesaid in favor of 
the plaintiff against the defendant Frank Mazza and that 
the money payable to him by the defendant Frank Mazza 
by reason of the premises is the sum of One ($1.00) Dol- 
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lar, and that they find for the defendant Little Tavern 
Shops, Inc. against the plaintiff. 

WHEREFORE, it is adjudged that said plaintiff Jo¬ 
seph M. Del Nero recover of the said defendant Frank 
Mazza the sum of One ($1.00) together with costs, and 
that said defendant Little Tavern Shops, Inc. go hence 
without day, be for nothing held and recover of the 
plaintiff Joseph M. Del Nero its costs of defense. 

HARRY M. HULL, Clerk 
by /s/ Raymond D. Clark 
Deputy Clerk 

By direction of 
Judge R. B. Keech 

(N) 

• • • • 
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Motion for New Trial 

The Plaintiff, Joseph M. Del Nero, moves that the ver¬ 
dict of the jury in the above entitled cause be set aside 
and that the judgment entered on the verdict be vacated 
and set aside and that a new trial be granted to the 
plaintiff for the following reasons: 

1. The verdict is contrary to law. 

2. The verdict is contrary to the evidence. 

3. The verdict is contrary to the law and evidence. 

4. The verdict is contrary to the weight of the evidence. 

5. That the jury’s verdict of one dollar damages against 
the defendant Frank Mazza is entirely inadequate, in 
view of the fact that plaintiff showed six days lost from 
work (stipulated by counsel) at the value of $115.00, 
damage to clothing at $55.00 neither of which item of 




damage was contested by counsel for either defendant, or 
objected to in any way. That counsel for defendants 
stipulated to other, medical, expenses, such as an estimate 
for replacement of a tooth, except on the question of 
relevancy, but no such objection was made as to the 
items of loss of work and damage to clothing. 

6. That the verdict of the jury was against the evi¬ 
dence in finding for defendant Little Tavern Shops, Inc., 
in that the only evidence of the state of mind of Frank 
Mazza, employee of defendant Little Tavern Shops, Inc., 
at the time the act complained of, was his own testimony 
at his deposition when he said that “it was my duty” to 
escort Del Nero out of the shop. That although an em¬ 
ployee, the section supervisor, of the Little Tavern Shops, 
Inc., was put on the stand and testified as to the duties of 
its employees, the test of an employee’s scope of authority 
is that his action is motivated in whole or in part to pro¬ 
mote his employer’s business or interests, thus making the 
question resolves itself within the intent of the employee 
himself. This was the only evidence offered by defend¬ 
ant Little Tavern Shops, Inc., of Mazza’s intentions when 
lie committed the act. 

325 7. That the verdict of the jury finding for de¬ 

fendant Little Tavern Shops, Inc., as set forth in 
paragraph 6, supra, was against the instructions of the 
court given concerning scope of authority, and had the 
jury followed the said instructions concerning scope of 
authority, it could only have held for plaintiff. 

8. That the verdict of the jury was motivated by sym¬ 
pathy for defendants and both of them, that although the 
one dollar verdict may have resulted, in the minds of the 
jury, from a difference of opinion and compromise on the 
question of liability, it -would seem better to view that 
award as an attempt, on the part of the jury, to show dis¬ 
approval of plaintiff’s conduct in cursing Mazza after 


the incident complained of, and his other actions such as 
trying to jump at Mazza and using a loud tone of voice, 
all of which conduct was most assiduously brought out by 
counsel for both defendants and strongly and definitely 
impressed on the minds of the jury, not only in examina¬ 
tion and cross-examination of witnesses, but also in their 
arguments to the jury, and their implications made 
throughout the trial that plaintiff was drunk at the time 
of the occurrence complained of. That the verdict of the 
jury was given because of passion and prejudice against 
the plaintiff. 

9. If, as is set forth as unlikely in paragraph S, the 
jury, by awarding a verdict for defendant Little Tavern 
Shops, Inc. and in the amount of $1 against defendant 
Mazza, was a compromise to prevent a disagreement 
among the jury as to liability, it prevented plaintiff from 
having a new trial if the jury could not agree on the 
question of his right to recover. 

10. That the verdict of the jury demonstrated a failure 
to consider essential elements of damage to plaintiff, to 
wit, damage to clothing, for loss of earnings and for pain 
and suffering, and this refusal so to consider is, by the 
jury, an error which will result in an error of law if 
allowed to stand by the court. 

11. That the court’s action in repeating an instruction 
for self defense, when the jury returned for further in¬ 
structions and a juror asked the court to define “assault” 
constituted error of law, since this voluntary giving of 
an instruction not asked for had the effect of influencing 
the jury in that it made the impression that the court 

favored defendants. And that in the instruction 
326 which the court did give on “assault” the court did 

not include the question of the consent of the 
party assaulted, and did not distinguish “assault” and 
“battery” and define both terms, although plaintiff’s conn- 
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sel asked the court so to do, and that at no point in its 
instructions did the court define the term “battery” and 
distinguish it from “assault”, although the action of 
plaintiff was for “assault and battery”. 

/s/ Rutherford Day 
Rutherford Day, 

Attorney for Plaintiff 
1319 F St. N.W. 
Washington, D. C. 

I, Rutherford Day, do hereby certify that I have mailed 
a copy of this notice postpaid to attorneys for defend¬ 
ants, Albert Beasley for defendant Little Tavern Shops, 
Investment Bldg., and Thomas Lodge, 503 D St. N. W., 
this 15th day of January, 1954. 

Rutherford Day 

327 Plaintiff’s Law Brief 

Herein paragraph numbers refer to paragraph num¬ 
bers in plaintiff’s motion for new trial, setting forth the 
various grounds relied on by plaintiff before this court 
for the granting of said new trial. 

1. Dilli v. Johnson, 71 App. D.C. 139, 107 F.2d 669 
(1939) scope of authority; Spero-Nelson v. Brown, 175 F. 
2d S6, 90 (C.C.A. 6th, 1949) failure of jury to consider 
essential elements of damage and abide by the instruc¬ 
tions, Reisberg v. Walters, 111 F.2d 595, 597, 598 (C.C.A. 
6th, 1940), same. 

2. Defendant Frank Mazza, deposition, P. 

3. citations of paragraphs 1 and 2. 

4. Barron & Holtzoff, Federal Practice and Procedure, 
Sec. 1304, p. 232, citing cases. 

5. Spero-Nelson v. Brown, supra, Reisberg v. Walters, 
supra; Miller v. Maryland Casualty Co., 40 F.2d 463 
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(C.C.A. 2nd) where Judge Learned Hand set forth this 
classification of cases in which orders refusing new trials 
because of the amount of the verdict have been reversed: 
(1) where the jury gave merely nominal damages, that is 
where they did not attempt to appraise the plaintiff’s loss 
at all; (2) where the verdict was less than the amount of 
the loss which the defendant did not dispute; (3) where 
damages were not involved. See also Glass v. David Pen¬ 
der Grocery Co., 174 Va. 196, 5 S.E. 2d 478 (1939) 

6. Defendant Frank Mazza, deposition, P. ; Dilli v. 
Johnson, supra, Spreo-Nelson v. Brown, supra, Reisberg 
v. Walters, supra. 

7. Same citations as paragraph 6; Colonell v. Good¬ 
man, 78 F. Supp. 845 (D.C.Pa. 1948), affirmed 169 F.2d 
275, where it was held that a jury’s refusal to find in 
accordance with the court’s instructions necessitated the 
award of a new trial, regardless of whether the instruc¬ 
tions were right or wrong. 

8. Flaherty, District of Columbia Practise with Forms, 
Sec. 2425, 2426, pp. 411, 412, et seq.; Dodson v. Baker, 

I F.R.Dec. 368, 369 (D.C.E.D. Ill, 1940); Yates v. Dann, 

II F.R.D. 386, showing that a new trial may be granted 
even for separate issues arising within the same case. 

9. Reisberg v. Walters, supra; Pugh v. Bluff City City 
Excursion Co., 177 F. 399 (C.C.A. 6th, 1910); Spero- 
Nelson v. Brown, supra; Miller v. Maryland Casualty 
Co., supra. 

10. Same citations as paragraph 9. 

11. Callen v. Pennsylvania R. Co., 162 F.2d 832 (C.C.A. 
3rd, 1947), Affirmed, 332 U.S. 625, 68 S.Ct. 296, 92 L.Ed. 
292; Barron & Holtzoff, op. cit., Sec 1304, p. 234 (Rule 
59, F.R.C.P.), citing cases. 

• • • • 
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321 Filed Jan 26 1954 Harry M. Hull, Clerk 

Order Overruling Motion for Neiv Trial 

Upon the coining on for hearing of the motion filed 
herein by Joseph M. Del Nero, the plaintiff, for a new- 
trial, it is this 26th day of January, 1954, ordered that 
said motion be, and the same is hereby overruled. 

HARRY M. HULL, Clerk. 

By /s/ Raymond D. Clark 
Deputy Clerk. 

By direction of R. B. Keech, Judge. 

• # * * 

332 Filed Jan 27 1954 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 27th day of January, 1954, 
that the plaintiff hereby appeals to the United States 
Court of Appeals for the District of Columbia from 
the denial of plaintiff's motion for new trial and the 
judgment of this Court entered on the 17th day of 
January, 1954 in favor of plaintiff vs. defendant Frank 
Mazza and against said plaintiff and in favor of defend¬ 
ant Little Tavern Shops. 

/s/ Rutherford Day 

Attorney for Plaintiff 

• • • • 
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Witness Joseph M. Del Nero, 

• • • • 


Direct Examination 

• • • • 

Q Would you tell the jury in your own words, in a 
narrative form, just what transpired when you did enter, 
and approximately what time you entered the Little Tav¬ 
ern Shop. A It was on a Saturday night late, perhaps 
12:30 a.m., or 12:45, in that vicinity. I entered for 

20 the purpose of purchasing twenty hamburgers. 

I approached the center of the counter where 
three stools were vacant, the other ends being occupied. 
It was my first time in the place so I sought a clerk or 
a counterman to wait on me. 

One man was on my left, I believe a griddle-man was 
working, of course, and at the other end of the counter 
there was a counter-man in the uniform of white apron 
with white cap, conversing with a person seated at the 
end of the counter. 

Q Just a moment, Mr. Del Nero: I want to interrupt; 
was one of those two men Frank Mazza, the defendant 
here? A Yes; the man at the right at the opposite end 
of the counter, that is the rear end of the counter who 
was conversing with a patron seated was Frank Mazza. 

Q Proceed, Mr. Del Nero. A After waiting several 
minutes I signalled him and asked him for twenty ham¬ 
burgers. so he placed the order with the o 4 her man who 
was at the other end of the counter, and then I reached in 
my wallet, extracted a ten dollar bill, placed it on the 
counter and remained standing. The twenty hamburgers 
of course were to go. 

After waiting about ten or twelve or fifteen minutes, 
something in that area, T asked him again if he would 
check on the hamburgers. He had resumed his for- 

21 mer position in the rear of the counter. 

The reply was, “Do on down to the end of the 
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counter and get your hamburgers”—in that tone of voice; 
so I looked at him and said, ‘‘Well, I don’t know anything 
about your method of procedure; all I want is twenty 
hamburgers.” 

So I resumed waiting, and the griddle-man, that is the 
other man who had been saying nothing and I knew was 
quite busy, came up with a bag full of hamburgers and 
made my change and returned the change to the counter, 
the eight dollars, and I asked him how much they were. 
He said two dollars, so I picked up my change, put it in 
mv wallet, and in the meantime he comes down—Mr. 
Mazza came down when he saw me ask the man how much 
they were, and began to interject remarks, and I said to 
him, “I am not transacting any business with you.” 

AIR. BEASLEY: May I suggest that the witness be 
instructed not to put forth characterizations such as 
“interjecting remarks” but tell us to the best of his mem¬ 
ory what the remarks were. 

THE COURT: All right. Relate just as near as you 
can what was said and who said it. 

THE WITNESS: Mr. Mazza remarked—his identical 
words I don’t recall, but something to the effect—“You 
have got your order,” or some such, and get out—in some 
tone of voice such as that. The exact words I don’t re¬ 
call, but they were similar to that. So I put my $S.OO in 
my wallet, put the wallet in my pocket, picked up 
22 the bag and pivoted around from the end of the 
counter and started toward the door. 

It was summertime; the plate-glass door was turned in¬ 
ward and chocked at right angles to the wall. 

• t • • 

25 Q Proceed with your narrative, Mr. Del Nero. 

THE COURT: You had last said that you had 

started to the door, sir. A I had picked up my bag 
from the counter, after completing my transaction, 

26 pivoted to leave, took about three steps w T hen Mr. 
Mazza said something and I turned. 
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BY MR. DAY: 

Q Let me interrupt you; do you know what he said? 
A I don’t recall. 

Q All right; go ahead. A I turned to see if it was 
directed at me, and as I turned toward him I could see 
that his line of vision was directly towrnrd me and the 
remark was addressed to me. I asked him what it was. 
When I did so, when he had succeeded in getting my at¬ 
tention, he came around from around the rear of the 
counter toward me, and as I took a step to go out gave 
me a shove against the plate-glass door which was turned- 
inward and chocked because it was warm weather. I 
bounced off of that, and then another shove. Of course 
it didn’t take too much of a shove because I was right by 
the door to shove me out the screen door. 

# • * • 

27 A As I said, I was pushed twice—once was a 
hard shove, the second time I bounced off the 

inwardly-stopped door and then he gave me a shove in 
the screen door which was sufficient more momentum to 
carry me out to the street. And there I asked him what 
was the reason for this conduct, what did I do to war¬ 
rant this kind of treatment, to which he replied something 
to this effect, Get out and stay out, and so forth, like 
that. 

So I said to him I didn’t do anything to cause any dis¬ 
turbance nor to warrant this kind of treatment, and I 
thought if I had business to transact again with this par¬ 
ticular restaurant I would feel free to come in because I 
did nothing to warrant any kind of roughing-up treat¬ 
ment: so with that an individual, a tall fellow about six 
feet two or three, circled around or got around to my rear 
some wav—we were outside then very close to the build¬ 
ing: I was holding the package of hamburgers here, 

28 my other hand at my side, and confronting the de¬ 
fendant Mr. Mazza and telling him exactly what I 



said, or very close to those words—with that he grabbed 
me by the shirt and tie with his left hand— 

MR. BEASLEY: Just a moment; who is “he?” 

THE WITNESS: The defendant, Mr. Mazza. 

MR. BEASLEY: May I inquire, when he uses the 
word “he” will the witness be specific? 

THE COURT: Yes. 

A (Continuing)—Mr. Mazza grabbed me by the tie 
and the shirt and gave me a tug toward him and whacked 
me about three times such as that. At the same time this 
individual, tall fellow came around and pinned my arms, 
and of course when I was slugged twice or three times I 
w’as blacked out—at least half-blacked out; I fell dowrn, 
and the hamburgers w*ere strewn all over, and of course 
this individual lost his grip. I came up swinging; I 
think I tagged him once on the mouth. 

I was blacked out, I remember that; it was a terrible 
slug, tw’o or three. So at that time after the individual 
who was holding me let his grip go, as I said, I got up 
swinging. 

And then several parties intervened after I landed I 
think one punch—it may have been more, but I think it 
wms one punch. 

* • • • 

34 Q Stop there, Mr. Del Nero. I wrnnt to go back 
and clear up a couple of other things. 

When you went back into this Little Tavern Shop what 
wras your purpose in going back in there? A My frank 
purpose in going back in there was to—I wras angry, I was 
very mad,— 

0 Let me ask you another question: Were your friends 
with you? 

THE COURT: He hasn’t actually finished that 

35 answer, I don’t believe, have you? 

MR. DAY: All right. 

A (Continuing) I was angry and very mad, and I 
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was puzzled as to why I should be held from behind and 
slugged for doing nothing. 

MR. BEASLEY: May I inquire if the witness is talk¬ 
ing about the time he went into the back room with the 
police officer? That is the only time I have heard him tell 
as to going back in the place. 

Is that the time you are referring to? 

THE WITNESS: No, sir. I entered after being 
slugged and before the police were called. 

MR. BEASLEY: You haven’t told us about that time 
yet. 

THE WITNESS: I have. 

MR. BEASLEY: I am sorry. 

THE COURT: The fact is that you did return to the 
Tavern before the police arrived? 

THE WITNESS: That is correct. 

I forget at what point I was at. 

THE COURT: He asked you why you went back in, 
and you said you were angry. 

THE WITNESS: And I wanted to get some explana¬ 
tion for the slugging and for the battering, and so forth— 
just a normal reaction—curiosity, anger, pain, ex- 
3(> citement. and that’s my only explanation. 

BY MR. DAY: 

0 Were there other people around at that time? A 
There were. There were other people around there all 
during the transaction. 

Q Was the fight resumed in any way? A No, it 
wasn’t resumed, no. 

0 Did there come a time when vou made lunges at the 
defendant. Frank Mazza? A Yes. 

Q Or went after him? A Yes. I recall being very 
excited and angry and seeing him once inside and I made 
a spasmodic, ouick dive. One place over there was blocked, 
X recall, and I made a spasmodic, quick dive and attempt¬ 
ed franklv, in everyday language, to get at him. I was 
mad. excited—I guess I made that clear. 


Q Just exactly how did you make that lunge, Mr. Del 
Nero? A From a standing position, I recall. 

* * * * 

37 Q Did you have occasion to go over the counter* 
A X don’t recall going over the counter exactly. 

Q Well, did you or didn't you, Mr. Del Nero? 

THE COURT: He says he doesn’t recall. 

A I don’t recall; I mean I warn—I may have. 

* • # # 

Q On the first time you went into the Little Tavern 
Shop to purchase these liumburgers did there come a 
time when you used obscene language to the defendant, 
Frank Mazza, or at another counter-man? A No. 

MR. BEASLEY: May I be sure that I understand the 
answer? 

THE COURT: No. 

MR. BEASLEY: He says he did not 

38 THE COURT: That is right. 

BY" MR. BEASLEY: 

Q Is that your testimony? A On my first entering 
the Little Tavern branch on Connecticut Avenue, near 
Wardman Park Hotel, to purchase my twenty hamburg¬ 
ers, and before the assault, before the battering, I did 
not use any—before the battering. 

MR. BEASLEY: I wanted to be sure I understood. 
THE WITNESS: Before the battering. 

BY MR. DAY: 

Q Were you drunk at the time? A No, sir. 

Q Mr. Del Nero, after this battery did there come a 
time when you lost any time from work? A Yes. 

Q How much time was that? A It was in the neigh¬ 
borhood of four or five work days, I believe. 

I asked my former employer in Baltimore at the time 
to submit to me a statement, and they are preparing it. 

Q We are going to recall you if we receive that. 

Tell me from your recollection how much time you lost 


from work. A From my own recollection I imagine it 
was about four or five work days, some such as 
39 that, four or five or six work days—I can’t be sure. 

Q How* much were you earning at the time? A 
Between $100 and $115 a week, around there. 

Q And where were you employed? A Anchor Motor 
Freight, Inc., of Delaware; Baltimore Division. 

Q How many days was your work-week at that time? 
A Our base week was five days. We were working six 
and sometimes seven days. 

* • * • 

41 Q I show you a piece of paper; would you de¬ 
scribe it, please? A This is a report from a 

42 dentist, Dr. Crane, DDS., 2025 Eye Street, Wash¬ 
ington, D. C. 

THE COURT: Have you seen this, Mr. Beasley? 

MR. BEASLEY: May I see it? I was told it was a 
bill for $3.00; we had some discussion about a bill. 

MR. DAY: Xo, it is a report. It is a bill for one visit, 
and an estimate for some— 

THE COURT: Is there anv objection to this bill? 

MR, BEASLEY: Not for what it is. 

THE COURT: Then let it speak for itself, Mr. Day. 
Do you want to mark it plaintiff’s exhibit 4. and there 
being no objection from either counsel it is received. 

(Statement of Dr. Crane for X-ray and examination on 
visit, and estimate of $150, dated 11/3/53 received in evi¬ 
dence as plaintiff’s exhibit Xo. 4.) 

THE COURT: That bill speaks for itself, Mr. Day. 

* * • * 

(At. the Bench:) 

4(> MR. DAY: I would like to reserve the right to 
put this witness back on the stand to show his loss 
of employment records, for that purpose. They were 
promised me from Baltimore, from this place in 
47 Baltimore. 

THE COURT: Are you making any challenge 
of the three or four or five days? 


MR. BEASLEY: No, sir. 

MR. DAY: I understood it to be longer than that— 
I don’t know; I think he got a little nervous up there on 
the stand. 

THE COURT: If you have actual statistics you will 
have no objection? 

MR. BEASLEY: I think not, if they appear to be 
reliable. 

THE COL T RT: Very well. I don't want to prejudge 
it, but I understand there is no objection by counsel for 
the two defendants for you to open it up if you get that 
which you deem to be material and relevant records relat¬ 
ing to his employment. 

MR. BEASLEY: That is correct, and in all other 
respects you will conclude with the witness’s direct exami¬ 
nation while he is on the stand now? 

MR. DAY: Yes. 


48 Cross Examination 

• * • * 

49 Q All right, sir, continue. After 11:00 o’clock 
what did you do? A Went over to the Dupont 

Circle Apartment House Hotel located on Dupont Circle, 
to their lounge, I guess you would call it, the cocktail 
lounge. 

Q To the cocktail lounge? A Yes, sir. 

Q Were you alone when you went to the cocktail 
lounge? A Yes. I was to meet some people there. 

Q Were they there when you arrived? A They were 
there or they were in the vicinity, one or the other, I for¬ 
get now. 

Q And how long did you stay at this cocktail lounge? 
A Well, about 45 minutes to an hour. 

Q And what did you have to drink while you were at 
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this cocktail lounge? A About two bottles of beer, or 
ale. 

Q About two bottles? A About two bottles of ale or 
beer. 

Q In 45 minutes? A At that time; it was 45 minutes 
to an hour. They close at midnight, and so it was about 
45 minutes to an hour, around there. 

• • • • 

50 Q After they closed and you left where did you 
and your friends go? A I got in my car and 

drove up to this office that I indicated previously, near 
Connecticut and Calvert. 

Q Whose office was that? A It was this friend of 
mine was employed there, Mr. Wood. 

* • • • 

51 Q What did you do in the office? Did you have 
anything more to drink? A One of the fellows 

got some—a can of beer, and so forth, and some ham¬ 
burgers. 

Q Got some hamburgers? A Yes. 

Q Before you went out for hamburgers? A That’s 
correct. 

Q What time was that? A Around the same time; I 
guess it was about 12 o’clock or somewhere around there. 

• • • • 

52 Q And when you got there someone had got 
some beer, or something like that, and some ham¬ 
burgers? A Either some beer and hamburgers or just 
beer; there was some beer there—I don’t know, there 
was some beer there. 

Q Did they have any ale? A It was ale or beer—it 
■was either beer or ale, I forget now. 

Q Did you have anything more to drink while you 
were in this office? A Yes, I probably had another can 
of beer, or bottle of beer. 
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Q Probably one more, is that right? A Most prob¬ 
ably one more. 

Q You stayed at the office from about twelve until 1:15 
or 1:30, or what time did you say you went to the Little 
Tavern Shop? A About 12:45. 

Q Oh, 12:45? A A.M., or somewhere around there; 
12:45 or 1:00 a.m. somewhere in that vicinity. 

* • • • 

53 Q Did I understand you to say that when you 
walked into the Little Tavern Shop there were sev¬ 
eral vacant stools? I don't know whether vou said three 

* 

or four or about three. A There was at least two. 

Q At least two? A Yes, sir. 

Q And I believe you said about in the center of the 
counter? A Yes, sir. 

Q Did you sit down at one of the stools? A No, I 
remained standing. 

Q And you remained standing although you had to 
wait some little time before you could even get the man 
who later became known to you as Mazza’s attention? A 
I remained standing. 

Q And even after you gave the order and had been 

told vou would have to wait for sometime vou remained 
• • 

standing? A Yes, sir. 

0 About 20 minutes? Ts that what you said? A It 
was around 12 to 15 T said, I believe. 

• • • • 

55 Q Did you at any time become annoyed or 

angrv at the man vou later learned was Frank 
» • • 

Mazza, and address him in a loud or obscene and insult¬ 
ing manner? A No. sir, I did not address him in an 
obscene, loud, or insulting manner. 

O What about the other part of my question? Did 
you become angry with him? I am now talking about 
before this assault, before you went outside. A No, sir, 
I did not become angry with him. 
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Q Did you ever address him in a loud tone? A Do 
you mean yell at him? 

Q Yes. A No, I did not yell at him. My voice is 
rather loud, I’ll say that, my voice is loud, but it was not 
a yell or a shout. I did not become impatient. 

• • * • 

56 Q How many times did you address a remark 
to Mazza before you got your hamburger? A I 

would say twice; once on ordering and then after the 
interval of a few minutes, whatever it was, 10 or 12 or 
some such, I asked him if he would check on them. 

Q And during that 10 or 12 minute interval you had 
said nothing to him, that is Mazza? A 1 did at the 
first when I ordered, and at the second time when I 
asked him sometime later if he would check on the 
twenty and the progress of the order. 

Q And that was after an elapse of about 10 or 12 
minutes, is that correct? A Yes, somewhere around 
there. 

Q And you had said nothing to him at that 

57 time, is that correct? A That is correct. 

Q And then you asked him about your order, 
and he told you why don’t you go up to the front 
griddle and get your hamburgers, is that correct? A 
Yes, sir. 

Q And then you had no more conversation with him 
until the other man at the griddle delivered your order. 
A No, after he said that. Why don’t—he didn’t say 
“Why don’t you,” he said, “Go on up to the front and 
get your hamburgers.” 

Q In a loud tone? A In a belligerent—I would call 
\<r i ml d—i n a disdainful and arrogant tone. 

Q Did that offend you? A Inwardly, yes. 

Q Did you say anything to him in reply? A Yes. I 
said, I remember, “I don’t know anything about your 
method of procedure”— 
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Q In just the tone you are using now? A I will 
approximate it—“I don’t know anything about your 
method of procedure; all I want is 20 hamburgers.” 

Q That’s all you said? A That is correct. 

Q Then how long was it before you got the 
53 hamburgers after that conversation? A Well, I 
guess it was about maybe five minutes, or so, or 
some such thing as that. 

Q And during that five minute interval you said noth¬ 
ing more to the man later identified as Frank Mazza? A 
That’s right, sir. 

• • • • 

59 Q Mr. Del Nero, you say you had a shove as 
you were about to go out the door, and as you 
were going out of the door? A Yes, sir. 

Q You went on outside on the sidewalk, did you not? 
A Yes, sir. 

Q And it was out on the public sidewalk that you had 
this conversation in which you say Mazza told you not 
to come back again, and you wanted to know why, as you 
have detailed. A It w~as right close to the entrance of 
the establishment, and very close to the door. 

Q Well, in your deposition, which I have previously 
referred to you, vou said about in the middle of the side- 
walk, didn’t you? Do you recall that? A It is a very 
wide walk there, and as to the public sidewalk I hesitate 
to say; it was a very wide walk, and it was on the walk 
near the building. 

• • • • 

62 Q Coming to this shove, you said that he • 
shoved you against the door that was chocked 
open. A Yes, sir. 

Q And then almost immediately you had another 
shove that pushed you on out onto the sidewalk. A Yes, 
sir. 

Q Can you tell the Court and jury any injuries you 
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received as a result of any shove at that moment? A 
No external symptoms. I was—of course I felt the con¬ 
tact with the door, that is the plate glass door, I felt 
that contact; no bruises or abrasions to amount to any¬ 
thing. 

Q As a matter of fact you didn’t detail anything 
here in your injuries that occurred when you were 
pushed against the door, did you? A No, I didn’t detail 
anything, just rough treatment like, you know battered 
against the plate glass door and then given an uncere¬ 
monious shove into the screen door, and then out to the 
edge of the step when you come down. 

Q Other than that, the entire assault which you com¬ 
plain of, as you say, occurred out on the public 
63 sidewalk, didn’t it? A The entire assault did not 
occur out on the public sidewalk. 

Q I asked you other than the shove. A The two 
shoves. 

Q The answer is Yes? A The answer is Yes, right 
near the building. 

Q Since you say near the building, did you measure 
it? How close were you to the building? A Well, I 
can’t answer your question exactly “public sidewalk” be¬ 
cause I don’t know if that sidewalk where I was struck 
was public. 

The general traffic area of the sidewalk there on Con¬ 
necticut Avenue is dowm the two center slabs, and there 
must be at least four or five or six slabs from the edge 
of the building, to the street, and the only thing that 
disturbs me is “public sidewalk”; that may have been 
concreted over by the people who owned the land or the 
building, and therefore I don’t know, frankly, if it is 
public sidewalk or not. I do know there is sidewalk 
there, it is sidewalk, concrete deck all over there; I don’t 
know if it is public. 

Q And that’s your concern as to whether it is public 
property or private property? A My concern is just to 
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be accurate. I don’t know whether it is private or 
public. 

* • # • 

70 Q As I understand it, after you were struck, 
as you have described, out on the sidewalk, Mazza 
left and went back into the Little Tavern Shop, is that 
correct? A To the best of my knowledge. That is 
where I next saw him anyway; that is where I next saw 
him. 

Q When you saw him next you were back in the 
Little Tavern yourself, weren’t you? A Yes, that’s 
right. 

Q When you went back in there did you use any pro¬ 
fanity? A Yes. 

Q What did you say? A I called him a son-of-a-b. 
Q Didn’t you say, “Let me back at that little s.o.b.? 
A I may have. 

Q When you saw him inside where was he? A He 
was towards the—I guess he was toward the rear end 
of the counter or near the end of the building in¬ 
side. 

71 Q Back toward the kitchen door, wasn’t he? A 
I think so; I think it was around that area. 

Q In relation to the entrance door on Connecticut 
Avenue and the rear of the building he "would be beyond 
the center, wouldn’t he? A No, no; to the best of my 
recollection he was at the end of the counter -when I came 
in—I think in the vicinity of the end of the counter, any¬ 
way around there, after my being battered and so forth. 

Q When you saw him and made the remark -which we 
have already referred to, is it not a fact that you then 
ran toward the counter and dived over it? A No, I 
don’t recall running. I remember standing there and 
spotting him, and then as I said and you repeated, “Let 
me at that son-of-a-b,” or some such as that. I was 
standing there and I wanted to get at him and I made 
a kind of jumping motion or a lunging motion, you know. 
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Q When the police came the two of you went 
back in the back room with the police officer, didn’t 
you? A Yes, sir. 

Q And both of you gave the police officer your version 
of what happened? A Yes, sir. 

Q What else did you do between you and Mazza back 
there while the police officer was with you? A Shook 
hands with him. 

* * * * 

76 Q Today if I understand your testimony you 
stated that you went to Mr. Wood’s office about 12 
o’clock. A About that time, yes, sir. 

Q And prior to going there you had about how 
77-78 many bottles of beer or ale? A Tw’o or three. 

Q Do you recall in your deposition, Mr. Del 
Nero, stating— 

THE COURT: Page, please, sir. 

MR. LODGE: At page 8, Your Honor. 

BY MR. LODGE: 

Q Do you recall in your deposition, Mr. Del Nero, 
stating, I w’ould say about 1:15 or 1:20 in time, you went 
to Mr. Wood’s office? A I don’t recall that, no. I 
think that was the time that we went to the—It couldn’t 
have been 1:15 or 1:20—we left the Dupont Plaza at the 
closing time. To m.y recollection that is 12 o’clock, and 
Calvert and Connecticut hardly takes an hour and a half 
to get over there, or an hour and fifteen minutes. 

Q I read you from page 8, and correct this if it is 

wrong; this is at the bottom of page 7: 

“Q Did you have anything else to drink during the 

evening? A No, no. 

“Q By that question I mean to include the time you 
wrere home studying, the time you were at the cocktail 
lounge you have described, and the time at Mr. Wood s 
office or any other place. A No, no. 
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79 “Q Did you have two bottles of ale or two 
of ale and one of beer? A Two ales at Dupont 
and another ale. 

“Q Three bottles of ale. A Three bottles of ale, 
that’s right.” 

Now, which is right? A Which do you mean, sir, 
which is right? 

Q Well, you testified that you had beer or ale at 
the cocktail lounge. A Which is right? The testimony 
at the deposition time is probably the best of my recol¬ 
lection because that deposition was taken about two years 
ago I recall, and this is three years after the transaction, 
and my memory really can’t memorize very small details 
as to whether it was beer or ale. 

Q (Reading): “You had those three bottles and two 
about that time? A I would say about 1:15 to 1:20, 
somewhere in that vicinity.” Is that right? A That is 
approximately correct. 

Q You testied today, as I understood you, sir, that 
your method of transportation from the Dupont Plaza 
Hotel to Mr. Wood’s office was by your own automobile; 

right? A That is correct. I drove my own car, 
SO as best I recall. 

Q I will ask you now, referring to page 9 of the 
deposition, the question is asked you: 

“Q How did you get from the Dupont Plaza Hotel to 
Mr. Wood’s office on Connecticut Avenue? A Drove in 
Mr. Ruffing’s car. 

“Q Mr. Ruffing’s car? A Yes.” 

Is that correct, sir? A It possibly is correct as to 
whether I drove my own car, or not, that is probably 
correct. 

Q You don’t remember then specifically about that at 
this time? A At three years afterward? Hardly. 

Q You have answered the question, sir. Now’, Mr. 
Del Nero, as I recall your testimony today you said that 
my client, Mr. Mazza, shoved you once against the door, 
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shoved you the second time into the street; right? A 
That is correct. 

Q Referring to page 19, at the bottom thereof of the 
deposition, I read you and ask you which is correct, your 
testimony today, or the testimony I am going to read 
to you: 

“Q Now, as I understand from your testimony you 
say he (referring to Mazza) came up behind you as 
you were leaving and gave you a push out 

81 through the door. A I said approximately a 
half shove. 

“Q A half shove? A Yes.” 

Q Is that correct? A That is partially correct, Mr. 
Lodge. 

Q Was it two pushes or half shoves? A Two pushes, 
Mr. Lodge; two pushes, one against the plate glass door 
that v^as opened inwardly, and the half shove I referred 
to in that testimony there was the one that carried me 
out the screen door. 

• • • • 

82 Q Mr. Del Nero, you stated to His Honor and 
the jury your appearance as described by your 

friends. What did you do on the following morning, 
Sunday, if anything? A Went to mass. 

Q Nonetheless your condition? A That is right. 

• • • • 


Redirect Exammatiorn 

• • • • 

Q Mr. Del Nero, Mr. Lodge questioned you about 
your condition and appearance at the time of this 
assault, shortly thereafter, that evening; was there any¬ 
thing wrong with your clothes? A Shirt torn and tie 
ripped. 

Q Described it exactly. A Trousers— 

MR. BEASLEY: If Your Honor please— 
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THE COURT: Is this something you have over¬ 
looked? 

S3 MR. DAY: Well, Mr. Lodge questioned Mr. Del 
Nero about his appearance. 

THE COURT: If you think this is redirect I will 
hold it is not, sir. If you think you have overlooked 
something I will permit it. 

MR. DAY: Well, perhaps I overlooked something, 
Your Honor. 

THE COURT: All right, sir. 

BY MR. DAY: 

Q I would like you to describe the damage done to 
your clothing, Mr. Del Nero. A The shirt which I w’as 
wearing at the time was a blue shirt. The tie, I forget 
the color, but the shirt was ripped to shreds here (indi¬ 
cating), that end he grabbed me with, plus bloodstains; 
the coat was bloodstained; the trousers I think was 
ripped: I forget that incident as to whether it was 
ripped, but as to the shirt, the tie and the coat I spe¬ 
cifically remember the color of the coat at the time on 
May 26, 1951, was blue. 

MR. DAY: I would like to approach the bench. 

THE COURT: All right. 

(At the bench:) 

MR. DAY: Your Honor, I did forget these minor 
damages to his clothing. At this time I want to submit 
what the value of this clothing vras. 

84 THE COURT: You haven’t any objection? 

MR. BEASLEY: No. 

MR. LODGE: No. 

THE COURT: All right, tell me what it is and 
maybe you can stipulate what it is. Does the pretrial 
show it? 

MR. BEASLEY: Yes. 

THE COURT: $55.95. 

MR. BEASLEY: That is what you claimed at pre¬ 
trial. 
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MR. DAY: Yes. 

MR. BEASLEY: And I have no objection. 

THE COURT: Yon will admit it? 

MR. BEASLEY: To save the time of proof, yes. 
(Following bench conference:) 

THE COURT: Ladies and gentlemen, it has been 
stipulated that this witness would testify that the value 
of the clothes which he states were damaged would be 
$55.95. That is in the interest of time. 

* • • * 


SS Witness Charles H. Ryan 

* • • • 


Direct Examination 

• * • • 

94 Q Will you explain what transpired on the 
sidewalk? A There was some more argument 

and Mr. Del Nero was holding the bag of hamburgers— 
I think that he had ordered 20 and it was a pretty full 
bag, and he was holding it in front of him with his arms 
both around the bottom of it and he had his hands 
joined as best X could notice it, and this argument out¬ 
side went on for perhaps two or three minutes, and the 
next thing I saw was the counterman swung and hit Mr. 
Del Nero in the jaw. 

Q Interrupting you at this point, Mr. Ryan, was 
there anvone else out there at the time? A At the time 
of the first swing, I don’t think so, unless there may have 
been some passers-by. 

95 Q Did you have occasion to see anyone else in¬ 
volved in this altercation? A Yes, sir. 

Q Would you explain that, sir? A Mr. Del Nero 
when he was hit, dropped the bag of hamburgers and 
tried to defend himself, and there was an exchange of 
blows and the counterman was either knocked down or 
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slipped, at least he went down on his knees, and at that 
point there was somebody that I don’t know came up 
and grabbed Mr. Del Nero by the arms with his arms 
pinned behind him. 

The counterman got up off the ground while Mr. Del 
Nero’s arms were pinned behind him and he hit him 
twice on the righthand side of the head, as I recall. 

• * • • 

9S Q After they came back into the Little Tavern 
Shop, after the fight was over, did you go back in there 
too, sir? A Yes, sir. 

Q Did Mr. Del Nero go over the counter after the 
counterman, make a lunge and jump over the counter 
after him? A Yes, he did. 

• • • • 

Q All the way over the counter, sir? Or did he 
lean over? A He didn’t wind up behind the counter; 
he made a lunge and landed on top of the counter and 
he slid three or four feet; I think his chest wras on the 
counter, in an attempt to reach over and grab the other 
fellow. 

• • • • 


100 Cross Examination 

• • • • 

Q "Where was Mr. Del Nero in relation to the counter 
wdien you first saw T him? A He was about half w~av 
dowm the counter and probably four feet from the 
counter. 

Q Standing? A Standing. 

101 Q Behind it on the customer’s side? A Yes, 
sir. 

Q Were there other people at the counter? A There 
wrere people seated, yes, sir. 

Q As a matter of fact, at that time the place was 
fairly busy, was it not? A Yes, sir. 
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• • • • 

104 Q Could you hear any conversation or remarks 
passing from one to the other as they were out 

on the sidewalk? A Mostly it was a mumble. There 
was considerable noise inside, but I recall Mr. Del Nero 
saying, Well, now, it’s up to you, or words similar to 
that. 

Q Del Nero said out on the sidewalk, Well, it’s up 
to you? A Yes. 

Q After that -what happened? A That’s w^hen the 
counterman hit him. 

Q That’s when the fight started? A Yes, sir. 

Q At that time they w-ere out on the public side- 

105 walk? A Yes, sir. 

• • • • 

Q At the time before the fight started did you hear 
any profane, obscene, or insulting language? A I think 
someone called somebody else a bastard, but I don’t know 
who stated it. 

106 Q You did hear that epithet? A Yes, sir. 

Q And to be sure that I understand you, you heard 
that before any blows were struck? A Yes, sir. 

• • • * 


148 Witness Hugh Steven Sutton 

m • • • 


Direct Examination 


150 Q You started to say you had gotten your 
morning newspaper, your cup of coffee and sat 
dowm. Did anything unusual occur thereafter? A Well, 
I just overheard this gentlemen request the order of 20 
hamburgers that he hadn’t received yet; he had ordered 
them before I got in there. 
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Q May I interrupt you again so that we develop it 
chronologically? Where was he in relation to vou? A 
He was standing some place on my left but I don’t 
know exactly where because I didn’t pay any atten- 
151 tion to him. I just heard it, that’s all. 

Q Where in relation to the counter? A On 
the customer side of the counter but just behind the 
people who were seated. 

Q Just behind the row of stools? A Yes, sir. 

Q You heard this man make some statement? A I 
don’t recall definitely what he said because it has been 
such a long time ago, but it seems he was rather de¬ 
manding in his tone, and evidently he got the attendants 
a little irked at him at this particular point. 

Q What was his tone of voice and his manner of ad¬ 
dressing the attendant? A I don’t remember exactly 
the words he used, but it seemed he wasn’t too gentle¬ 
manly about it, and he was asked, as I recall, to move 
down to the other end of the counter where they were 
cooking the hamburgers, but they didn’t have 20 ham¬ 
burgers to go at that particular time, and whether he 
did that I don’t know; I didn’t notice whether he did or 
not 

• • * * 

152 Q After these remarks which you have already 
detailed what, if anything, else occurred to your 
knowledge? A None, except at a later time, after I 
had finished my coffee and what not, and in fact I had 
already arisen to go out of the place and Mr. Del— 
whatever his name is here— 

Q Del Nero. A Del Nero, he came in the door and 
looked like he had been in a little fracas, or something, 
out front, I don’t know what transpired out there be¬ 
cause I wasn’t out there to see it, but he came in and 
demanded, as I recall, something about, Where is he? 
Let me at him, or something like that; and I will never 
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forget this, he took a flying leap and slid over 

153 the counter and fell on his stomach or his back, 
and as I recall the police arrived at about that 

time. 

Q Where did he dive from, Mr. Sutton? A I had 
arisen and was facing the Connecticut Avenue door to 
go out of it, and he came in that door and he stood 
momentarily and then he dived over the counter going 
toward 24th Street, I guess it is there, toward the other 
door, or down the opposite end of the counter. 

Q And you say he went completely over the counter? 
A Yes, sir, he did, bodily. 

Q Did you hear Mr. Del Nero use any profane, ob¬ 
scene, or abusive and offensive language? A Yes, sir. 
He said, “Let me at” or “Where is that little s.b.or 
“Let me at him” or something to that effect, as he came 
in the door, before he dived over the counter; that’s the 
only time I heard him use any profanity. 

Q Did he use the initials or did he use the words for 
which the initials stand? A He used the words for 
what they stand for. 

Q Had you heard any disturbance just prior thereto 
outside of the Little Tavern Shop? A No, sir, I hadn’t. 

Q Did you see any altercation inside of the Little 
Tavern Shop? A No. 

154 Q Any scuffling, shove or anything of the sort? 
A No, sir, none whatsoever. 

• • • • 


156-C (Following bench conference:) 

MR. BEASLEY: If Your Honor please, I am 
going to read the questions and ask Mr. Smith to read 
the answers from the deposition of Frank Mazza, who is 
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a defendant in this case, but I am using it on be- 
15&-D half of the defendant Little Tavern Shops, because 
the defendant Mazza is not available in the juris¬ 
diction. 

THE COURT: Very well. 

MR. LODGE: I, of course, adopt it as the testimony 
of the defendant Mazza. 

THE COURT: Very well. 

• • • • 


Witness Frank Mazza (On Deposition) 

• • • • 

156 -E Q Mr. Mazza, where were you employed on 
Saturday, May 26, 1951? A Little Tavern Shop. 

Q What was the nature of your employment? A 
Counter man. 

Q WTiat is the Little Tavern Shop, or what is the 
nature of the place where you worked? A A res¬ 
taurant—sells food—hamburgers, soft drinks, coffee, and 
sweets. 

Q Where is the Little Tavern Shop located? A 2628 
Connecticut Avenue, N. W. 

156-F Q How many employees were on duty on the 
evening that I named? A Two besides myself. 

Q Was any particular individual in charge of the res¬ 
taurant? A Yes. 

Q Who was that? A Milton Reeves. 

Q Was he known as the manager, or did he have a 
title of that kind? A Yes; night manager. 

Q Night manager? A Yes. 

Q Now, will you tell us whether, in the hours around 
or immediately after midnight of May 26th into 1:00 or 
1:30 a.m. on Sunday, May 27th, the restaurant you have 
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referred to was busy or crowded or not busy and un¬ 
crowded, or what was its condition as to patronage at 

that time ? A 1:30 in the morning, very busy, on Satur¬ 
day night. 

Q On this particular Saturday night, do you recall 
whether you were very busy or not? A This particular 
night, yes; very busy. 

Q Now, do you recall a gentleman coming in 
156-G who was later identified by you as Mr. Del Nero? 
A Yes. 

Q Can you tell us about what time he came in? A 
Around 1:30. 

• • • • 

156-H Q What, if anything, did he say or do when 
you first noticed him? A He gave me an order 
for 20 hamburgers to take out.” 

• * • • 

“Q Was there anything unusual about the giv- 
156-1 ing of the order? A Yes. 

Q What? A There was nothing nice about the 
way the order was put in. 

Q Could you tell us how it was put in? A ‘Listen 
you. I want 20 hamburgers to take out.’ 

I don’t state those are the exact words, but in that man¬ 
ner. 

Q Was there anything unusual about the tone of his 
voice? A About the roughest I have ever heard. 

Q Was there anything unusual about his appearance? 
A He looked like he was having a wild Saturday night. 

Q WTiat did you do when he gave the order for 20 
hamburgers to take out? A Called the order in. 

Q Will you tell us as though we knew nothing about it 
just what that means—to call it in? What did you do? 
A Gave it to the man that was working the grill—he is 
closer to the hamburgers—to wrap them up and put them 
in a bag. 
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Q The man working the grill prepares the or- 
156-J ders to go out! A Yes. 

Q When you called the order out to him, how 
did you do that? Did you do it in your own voice, or did 
you have a slip that you wrote on, or how did you transmit 
the order to him? A ‘20 hamburgers going, Milt/ 

Q You said that in your own voice? A Yes, sir. 

Q Did you say it in a loud enough voice for Mr. Del 
Nero to hear you? A Yes. 

* • • • 

157 Q Now, Mr. Mazza, after giving the order for 
20 hamburgers to the man at the grill, did you have 

occasion to observe Mr. Del Nero? A Yes. 

Q Wliat was he doing? A Because he wouldn’t give 
me a chance to be thinking of anybody else. 

Q What did he do? A He kept insisting he 

158 wanted his order complete, wanted his hamburgers, 
and also there wms a lot of bad language to go with 

it. He didn’t give me time to do anything else but pay 
attention to him. 

Q Can you tell us some of the things that he said to 
vou? A Yes. 

•r 

Q Will you do so, please? A Well, he said ‘How 
about my 20 hamburgers?’ and banged the counter; and 
he said, ‘I am talking to you.’ I told him several times to 
be careful of his language, please; to go to the front and 
get his hamburgers, where generally they are fixed up to 
take out. Naturally, I was very busy and waiting on 
other customers. He kept right on acting like he was the 
one person in the store. I told him distinctly w^e were all 
out of hamburgers; that it would take 15 to 20 minutes 
before his order would be complete. 

Q May I interrupt you? What do you mean by ‘all 
out’? All out of pre-cooked ones? A Yes. 

Q Prepared ones? A Yes. 




And the grill man would have to cook up a new 
- batch? A Yes. 

159 Q Go ahead. A Well, this gentleman, Mr. Del 
Nero, evidently didn’t like the attention that I gave 

him, and he kept giving me a good hard time. 

Q How long did he wait before he actually got his 
hamburgers? A Between 15 and 20 minutes. 

Q Now, after he had been there 10 or 15 minutes wait¬ 
ing, did he say anything else to you that you have not 
already covered in a general way? A He called me a 
little s.b. 

Q Spell it. What did he say exactly? A He called 
me a little son of a bitch. 

Q He called you that in wdiat manner or in connection 
with what? A He said it mean enough to want to jump 
over the counter and come and get me. He didn’t say it 
with no smile. 

• • • • 

160 Q Did you say anything to him in response to 
that epithet? A I asked him politely to please 

pick up his order at the front of the store, which he told 
me he would stand any God damned place he pleased. 

Q In how T loud a tone were those remarks made? A 
Loud enough for everyone in the store to hear. 

Q Did you say anything else to him between then and 
the time he got his hamburgers? A I didn’t get a chance 
to do much talking. He was doing all the talking. 

• • • • 

161 Q Now, there came a time when he got ready 
to leave. Do you recall that? A Yes. 

Q Did you see him go out of the shop? A I went 
right to the door with him. 

Q What did you do when he was getting ready to 
leave? A I was just making sure that he got out of 
the shop. 
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Q You were behind the counter. How were you 
dressed? A With my working clothes on. 

Q Did you have anything on other than your ordinary 
clothing? A No, sir. 

Q Did you have an apron or a cap or anything like 
that? A Well, I had an apron and a cap on 

162 right until I went to the door. 

Q When you started out and as he started out 
the door, what did you do with the apron and cap? A I 
took it off, by request. 

Q Of whom? A Mr. Del Nero. 

Q He made some request of you inside? A While 
standing near the door and me inside and him outside. 

• • • • 

163 “Q What did he say then? A ‘Come on out 
here, you little bastard.’ 

Q When he said that, then you took off your apron 
and cap? A Yes. 

Q And went out on the sidewalk? A Yes. 

Q Now, where was he in relation to the door of the 
Little Tavern Shop when you went out? A Next to the 
door, waiting for me. 

Q Now, when you walked out, did he say anything 
more to you, or did you say anything to him? A Yes. 

Q What was said and by whom? A I told him I 
thought he owed me an apology. 

Q You said that as you walked out the door or when? 
A No; after I got outside. 

Q And walked up to him? A Yes. 

• • • • 

164 “Q Then what did you do? A Well, he crowd¬ 
ed me. 

0 Tell us more specifically when he said that. A No. 
Excuse me. I started to come back inside and walked away 
from him. He said ‘What’s the matter, you little bastard? 
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Ain’t you going to fight?’ So I turned around back to 
him again. At that time he was right on top of me. That 
is when I knew I had to do something. 

Q What was your impression when he was turning 
around in front of you, right on top of you? A I fig¬ 
ured he was going to nail me. 

Q What do you mean by ‘nail me’? A He was going 
to take a good poke at me. 

Q What did you do then? A Defended myself. 

Q And that is when you had the fight? A Yes, sir. 

Q How long did that last, or wdiat did the fight con¬ 
sist of? A I hit him once or twice, and he went down. 

Q Was anybody else there wdiom you knew or, 

165 to your knowledge, within arm’s length of either 
you or him? A No, sir. 

Q At that time, I am talking about. A At that time, 
no one there but me and him. 

Q Now, after he went down, what happened? A The 
first thing I knew, tw’o guys grabbed me, and I see some¬ 
body else holding him. 

• • • • 

166 Q Did you have occasion to hear or see Mr. 
Del Nero after that? A When I first walked in 

the shop, I started cleaning the counter, picking up the 
dishes, and went in the kitchen and started washing the 
dishes, when all of a sudden, I find Mr. Del Nero sitting 
dowm in the shop again. He started saying ‘Let me get 
that little son of a bitch,’ and it wasn’t but just a few 
seconds or minutes -when two police officers came in. 

Q Did the police officers interrogate each of you as 
to what had happened? A Yes, sir. 

Q Where did that interrogation take place? A He 
brought Mr. Del Nero and myself in the kitchen, and we 
had a discussion. He asked me if I would like to press 
charges and have this man taken down to police head¬ 
quarters. I said ‘No; I don’t want to press no charges 
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against the man/ He also asked Mr. Del Nero, and 
he says ‘I just got a bruise. I have forgotten all about 
it/ He says ‘I just came in drunk, and maybe I 
167 asked for it, and I got it/ and he says ‘I am willing 
to let bygones be bygones/ and he stuck out his 
hand for me to shake, and 1 shook his hand. 

Q The two of you shook hands back in the kitchen? 
A Yes. 

Q With the police officers present? A Yes. 

# * # # 

155 (Following bench conference:) 

THE COURT: You are turning to what page, 
Mr. Day? 

MR. DAY: Page 32, about two-thirds of the way down. 

(Reading:) 

“Q How many people were in the Little Tavern Shop 
on Connecticut Avenue on this evening at the time the 
plaintiff entered the restaurant? A About 25. 

Q What is the seating capacity of the restaurant? A 
25. 

Q Were all the stools occupied? A All but one or 
two. 

Q When you told the plaintiff to be careful of his 
language, what did you mean; what did you intend by 
that statement? A Repeat that, please.” 

MR. DAY: It was read again, and then skipping down 
three lines the answer was: 

“I had no intentions for anything.” 

156 (Continuing reading:) 

“Q Why did you make the statement? A Be¬ 
cause if you were in my position, you would make the 
same statement. 

Q Will you answer the question? I don’t know what 
I would have intended at that particular time. Wliat did 
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you intend? A Let’s not put this on the record here for 
a minute. I don’t really understand you. 

Q "iou made the statement. Why did you make the 
statement? A I felt it my duty. 

Q Why did you feel it your duty? A Because of 
ladies being present. 

Q As you were going out the door, what was your 
purpose? A To see that he left. 

Q Did he give any indication that he was not leaving? 
A Yes. He was pretty long and kept talking. 

Q What did he say? A From the beginning to the 
end? Do you want it all? 

Q No. You testified that after he picked up his ham¬ 
burgers he went to the Connecticut Avenue door. 
1ST A Yes. He invited me out. 

Q What did he say then? A ‘Come outside, 
you little bastard.’ 

Q Where were you at the time? A Right next to 
the door. 

Q Why did you happen to be at the door? A Be¬ 
cause I walked over to the door to see that he left. 

Q Didn’t you say that after he picked up his ham¬ 
burgers he walked to the door? A Yes; because I came 
walking around the corner, or else he would be still stand¬ 
ing there. 

Q Isn’t that the place where you pick up the ham¬ 
burgers, directly next to the door? A He didn’t get 
them next to the door; he got them at the middle of the 
counter. He was still standing there arguing with me 
when he paid for them. 

Q Whom did he pay? A He paid Mr. Milton Reeves. 

Q Where was he located at the time? A When? 

Q When he was paying for the hamburgers. A Right 
next to me. 

Q Right next to you? A Right next to me. 

* • • • 
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against the man.’ He also asked Mr. Del Nero, and 
he says T just got a bruise. I have forgotten all about 
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(Reading:) 
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you intend? A Let’s not put this on the record here for 
a minute. I don’t really understand you. 

Q You made the statement. Why did you make the 
statement? A I felt it my duty. 

Q Why did you feel it your duty? A Because of 
ladies being present. 

Q As you were going out the door, what was your 
purpose? A To see that he left. 

Q Did he give any indication that he was not leaving? 
A Yes. He was pretty long and kept talking. 

Q What did he say? A From the beginning to the 
end? Do you want it all? 

Q No. You testified that after he picked up his ham¬ 
burgers he went to the Connecticut Avenue door. 
1ST A Yes. He invited me out. 

Q What did he say then? A ‘Come outside, 
you little bastard.’ 

Q Where were you at the time? A Right next to 
the door. 

Q Why did you happen to be at the door? A Be¬ 
cause I walked over to the door to see that he left. 

Q Didn’t you say that after he picked up his ham¬ 
burgers he walked to the door? A Yes; because I came 
walking around the corner, or else he would be still stand¬ 
ing there. 

Q Isn’t that the place where you pick up the ham¬ 
burgers, directly next to the door? A He didn’t get 
them next to the door; he got them at the middle of the 
counter. He was still standing there arguing with me 
when he paid for them. 

Q Whom did he pay? A He paid Mr. Milton Reeves. 

Q Where was he located at the time? A When? 

Q When he was paying for the hamburgers. A Right 
next to me. 

Q Right next to you? A Right next to me. 

• * • * 
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191 Q Was Mr. Del Nero punching at the time? A 
He was trying to. We were in the motion. 

192 Q Did he hit you at any time? A No. 

Q When did they restrain you; when did they 
grab hold of your arms? What was Mr. Del Nero doing 
at that particular time? 

MR. LODGE: Let him answer that other question— 
when they grabbed hold of him. 

THE WITNESS: In the period of a minute while the 
fight lasted. 

BY MR. DESMOND: 

Q Well, what I am trying to discover is this. You 
seem to have struck Mr. Del Nero. How many times 
would you say you struck him? A I wouldn’t swear 
how many times I hit him, because I don’t definitely know. 
If a man is fighting he don’t know how many times he 
hits a guy. 

Q You say you definitely struck him, and you testified 
that he fell to the ground. A He lost balance. 

• • • • 


206 Witness Milton R. Reeves 

• • • • 


Direct Examination 

• • • • 

207 Q What was the nature of the unusual occur¬ 
rence that night? A Well, this gentleman came 

in; he was very noisy and swearing. 

Q Let’s start at the beginning. Can you tell me about 
what time he came in? A I judge it was between 

208 1:00 and 1:30. 

Q You say he was noisy and swearing; will you 
describe to the Court and jury to the best of your recol¬ 
lection exactly what he did and said? A Well, he came 


in and ordered 20 hamburgers. A few minutes later he 
hollered out, “Where the hell are they?” And this Mazza 
asked him to stop swearing, there was ladies in the place. 
So he didn’t, and he kept on getting noisier all the time. 

• • • • 

210 Q Was there any altercation, that is other than 
words, inside the shop? A No, sir—not at that 

time. 

Q I mean before they went outside. A No. 

Q What did you see or hear out on the sidewalk? A 
I couldn’t hear anything. 

Q What attracted your attention to them out there? 
A I heard somebody say, “They’re fighting.” 

Q Did you go out? A I did not. 

Q After that did anything occur inside the Tavern? 
A Yes, there did. 

Q Tell the Court and jury what that was. A Mazza 
came back in and he went back behind the counter stand¬ 
ing by the kitchen door. This gentleman comes in and 
dives head first right over the counter and landed on his 
stomach. 

Q Describe that more particularly. How do you mean 
he dived over the counter? A He just went over the 
counter head first. 

Q How high is the counter? A It is a very low 
counter; I would say it is a little over—about 3 feet. 

Q In relation to anything you see in this court- 

211 room, this table, this railing, or the desk on which 
the reporter is writing, or the backs— A I would 

say it is about 6 inches higher than that table. 

Q Six inches higher than this table? A Yes, sir. 

Q And there are stools in front of it for customers to 
sit on? A Yes, sir. 

Q What is behind the counter, and when you say 
“behind,” you mean the working side for the employees? 
A There is a kitchen off to the left of the counter; there 
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is nothing between that and a deep freeze, and lie landed 
between the deep freeze and the kitchen door. 

Q Where was Frank Mazza at that time? A He was 
standing in the kitchen door. 

* # • ♦ 


215 Witness Tliomus L. Moody 

• • • • 

216 Direct Examination 

• • • • 

Q What is your occupation, Mr. Moody? A I am a 
police officer at No. S Precinct, Metropolitan Police De¬ 
partment. 

Q Were you a Metropolitan police officer in May, 1951? 
A Yes, I was. 

Q In the early morning hours of May 27, 1951, did 
you respond to a call of some disturbance in the Little 
Tavern Shop on Connecticut Avenue, just above Calvert 
Street? A Yes, I did. 

• ♦ * * 

Q Mr. Moody, what time did you respond to that call? 
A It was around 1:45, between 1:45 and 2:00, in that 
vicinity and time—I am not exactly familiar with 

217 the exact time at this moment, but it was in that 
vicinity of time. 

Q Of 1:45 to 2:00 a.m.? A Yes, sir. 

• • • • 

Q Wliat was Mr. Del Nero’s condition as you observed 
it upon arriving there? A As I recall, at that time, sir, 
he had been drinking. He had the odor of alcohol on his 
breath; and, if I recall correctly, he was loud and boister¬ 
ous and arguing with the employees of the Little Tavern, 
sir. 
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• • i • 

21S Q And you say Mr. Del Nero had a little blood 
219 on liis face? A Yes, sir. 

Q Will you describe his apparent condition when 
you got there, as to anything unusual about him? A 

Well, as I stated, he had the odor of alcohol on his 

breath. He was very belligerent, loud, and boisterous. 

Q I mean as to whether he appeared to be injured or 

not. A He didn’t appear to be injured to me, sir. 

• • # • 

225 Witness Robert Phelps 

* * # • 

Direct Examination 

• * * • 

226 Q On the evening of Saturday, May 26, 1951, or 
the very early hours of the morning of Sunday, May 

27, 1951, did you have occasion to be in the Little Tavern 
Shop on Connecticut Avenue just north of Calvert Street? 
A Y r es, sir. 

# * * • 

Q Upon arriving at the Little Tavern Shop 

227 what did you do? A I went in for a cup of coffee 
and I walked in and all the seats except one were 

taken, which was the furthest one away from the door. 

Q Can vou describe the condition of the Tavern as to 
patronage? A There was a lot of customers in there. 

• * * * 

Q After seating yourself and being served with the 
coffee which vou ordered, did anvthing unusual occur 
within your observation, sight, hearing, or otherwise come 
to your knowledge? A Yes, sir. A man came in, and 
later identified to me as Mr. Del Nero— 
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Q The gentleman who is seated here at this table who 
is now rising? A Yes, sir—and stood about three or 
four stools to my left, about the middle of the 
22S counter, and in a very loud and demanding voice 
ordered a large number of hamburgers to be taken 
out. That was what caused my attention to be directed to 
him—with the demanding tone and the loudness of his 
tone. 

Q After that order was given in that manner, did 
anything else unusual occur in relation to Mr. Del Nero? 
A Well, the man who was back of the counter, later 
identified to me as Mr. Mazza—I didn’t know’ either one 
of them before—told Mr. D-el Nero to wait a few minutes, 
that he was busy, and Mr. Del Nero repeated the order 
after a few seconds’ wait, again loud and again demand¬ 
ing, and Mr. Mazza walked over to him and told him that 
he was busy, that he v’ould get his order as soon as he 
could, or words to that effect. 

I was particularly struck by one specific vmrd, wrhich 
v’as the use Mr. Del Nero made of the w’ord “fella”; the 
tone probably caused it to direct my attention to him 
again. It was an insulting way of using it; he said, 
“Listen, fella”—I can’t describe it exactly. 

Q After Mazza told him that, vrhat did Mr. Del Nero 
do? A He repeated his order quite a number of times 
and said he wanted the hamburgers, and at one time, I 
don’t remember the exact conversation all the w T ay 
229 through, I do remember at one time his remarking, 
again using the wmrd “fella” that he was a cus¬ 
tomer and you, Mr. Mazza—he just said, “You are an 
employee here and I want my hamburgers and I v’ant 
them now.” 

Q Did he make any gestures or movements physically 
or personally? A During the conversation back and 
forth berween Mr. Mazza and Mr. Del Nero, Mr. Del Nero 
leaned forward over the counter between two customers— 
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a lady was sitting on one side and a man on the other, 
as I recall— 

Q And upon leaning between those customers and 
over the counter, what did he do? A Well, he hit his 
hand on the counter and actually his body was between 
the two customers on each side; he got that close onto 
the counter, leaning over it. 

Q And while doing that did he say anything? A He 
repeated the order for the hamburgers and said—well, by 
that time Mazza—it was obvious that a quarrel was 
brewing, you could tell that, and Mazza had come back 
quite a few times and his voice was raising a little, and 
they -were both arguing back and forth, and the man 
later identified to me as the manager said something to 
Mr. Mazza, and Mr. Mazza walked away. 

Mr. Del Nero kept on trying to get his attention, call¬ 
ing him back. 

230 Mr. Mazza would walk back and try to calm 
him down, try to tell him to speak more softly, 
and at that time Mazza stopped raising his voice and was 
trying to calm things down. 

Q How long did this situation continue that you are 
describing? A I couldn’t tell you the exact time; I 
-would say the actual argument probably took around ten 
minutes; I couldn’t swear to it. 

Q Did you hear anything else significant said; by Mr. 
Del Nero, that is? A No, except, as I said, it was ob¬ 
vious that a quarrel was going on but I can’t remember 
everything that was said. I could hear everything at the 
time but I can’t remember everything that was said. 

Q Did Mr. Del Nero ultimately get his order? A 
Yes. The manager started fixing the hamburgers, and 
Mr. Del Nero got the bag with the hamburgers and then 
called, beckoning with his finger, Mazza, and said, “Come 
here a minute,” and Mazza walked over, and he was 
still leaning over the counter— 
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Q Tliat is, Del Nero beckoned to the manager with 
his finger? A Yes, and he said something in a very 
low voice—I didn’t hear that at all—and I thought every¬ 
thing was all over, and Mr. Del Nero then headed for 
the door. 

231 Mr. Mazza took off his cap and apron and came 
around the back of the counter, and of course 

everyone in the place then started standing up because it 
was obvious something was going to happen. What hap¬ 
pened after that I didn’t see. I remained in my seat, 
and they stepped outside the door, just a step to the 
right. 

Q Outside of the door where? A The Connecticut 
Avenue door—just a step to the right which put them 
behind a little partition there which as far as looking out 
goes I couldn’t see what was going on, and quite a few 
people, I will say a small group of people, had begun to 
gather around and I couldn’t see either of them at that 
time. 

Q Did you remain in your seat where you were at 
the counter? A At that time I did. I felt that they 
were just going to talk it over and that would be all. 

The next thing I knew I heard a shout and I looked 
up and Mr. Del Nero—I will have to use gestures—was 
backing away from Mr. Mazza who was coming in at 
him—they were passing the door from the right to the 
left. 

Q Passing the door, what do you mean by that? A 
They were swinging at each other. 

Q Where were they? A Just to the right of the 

232 door at that time as you looked out. 

Q WTtere, in the shop? A No, outside on the 
sidewalk; they had been there for a few minutes. 

Q When you say “passing the door,” you mean so 
that you could see them through the door? A That’s 
right; that’s the first time I saw them after they stepped 
out. 


Q Please continue. A They were both swinging at 
each other and I saw one blow, that I can actually say I 
saw one blow actually struck; that was when Mr. Mazza 
hit Mr. Del Nero and Mr. Del Nero went down, and 
people ran in then and grabbed the two of them, and the 
fight was over. 

Q Did you go outside? A No, sir; I didn’t. I stood 
in the door. I moved from my seat while they were fight¬ 
ing I moved from my seat to the door. 

Q After that which you have described, did anything 
else occur? A Mr. Mazza came back into the Little 
Tavern and went around to the back of the counter. 
Mr. Del Nero came to the door and yelled out, “Where 
is that so and so?” 

Q Well, we have already offended these ladies with 
these words before, and I do apologize to them— 

233 MR. DAY: I will stipulate the words, Your 
Honor; there is no use going into this dirt any 

more. 

THE COURT: Very well. 

BY MR, BEASLEY: 

Q After saying that, what did he then do, if any¬ 
thing? A Mazza was behind the counter, and Mr. Del 
Nero ran and jumped over the counter head first—dived 
over, actually—trying to get to him. 

Q Would you describe that? How high is the counter? 
A X would say it would come just about to my waist, 
and I am little over fi feet—I would say a little over 4 
feet, I would say. 

• * * * 

Q Will you describe how he dived over that counter 
and to what extent? A He was going after Mr. 

234 Mazza, I Avould assume. Mr. Mazza was standing 
at the end of the counter, and Mr. Del Nero dived 

approximately the middle of the counter in a headlong 
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dive—it was actually a head-first dive. I was in the 
rear and he disappeared completely from my sight. 

Q He went completely over the counter? A He went 
completely over the counter; he hit the top of it; as he 
was going over it he didn’t clear it completely but he did 
go completely to the other side. 

Q After doing that, what if anything did you observe 
about Mr. Del Nero or his condition or his actions? A 
Well he jumped up and started to go toward Mazza 
again, after he cleared the counter, and I noticed that his 
nose was bleeding at that time, but that 'was the only 
thing I noticed as far as any marks or anything. 

• * • • 


239 Witness Louise Thomas Van Rise 

* * # • 


Direct Examination 

• • • • 

242 Q In any event the man who ordered the 20 
hamburgers, what did he do then, or what oc¬ 
curred? A Well, I think he demanded the order and 
the person behind the counter said something to the 
effect that he would get them to him 'when he could get 
them to him, and I didn’t know the exact language that 
ensued, but there was a little bit of an argument. 

Q Could you describe anything about tone, manner¬ 
ism, words, or anything that was going on? A I 
couldn’t hear all of the words. I had the impression it 
was a heated argument after it started. There may have 
been some abusive language used. 

Q What occurred after that, do you know? A To 
my knowledge one or the other suggested they settle it, 
and they went outside; both of them went outside. 

• • • • 
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243 Q Did any one of them return later? A I 
think they all came back in when the fight was 
settled. 

Q Did you observe yourself anything unusual after 
that? A After they all came back— 

Q After they came back in. A Well, Frankie came 
in ushered by several people that were 'waiting for 
orders, including Johnny, I think he came back, and 
then the other gentleman was outside, and he rushed in 
and I believe he tried to make it over the counter to 
continue the fight inside. 

• • * • 


252 Witness Burton Dodge Kerr (on Deposition) 

• • • • 

Q State in your own w-ords what, if anything, you 
witnessed there around said time and at that place? 
A A man entered who was later identified to me as a 
Mr. Del Nero. He went over to the center of the 
counter and asked for some hamburgers. The stools at 
the counter were all occupied and Mr. Del Nero stood 
directly behind the patrons sitting at the middle stools. 
He order the hamburgers in a loud voice is what at¬ 
tracted my attention in the very beginning. A few min¬ 
utes later he repeated his order in a loud voice, pushing 
in between the patrons on the center stools. The counter 
man, Mr. Mazza, asked Del Nero to stand at the end of 
the counter where take out orders were filled. There was 
a sign at the end of the counter indicating that this was 
the place to give take out orders. There was no more 
said at the time. Then Mazza leaned over the counter 
and said “Fellow-, how about those hamburgers ”, or some¬ 
thing like that, in a loud voice.” 

THE COURT: Is that what is there? 

MR. BEASLEY: That is what is typed here. 

253 “Then Mazza leaned over the counter and said 
‘fellow, how about those hamburgers,’. or some- 
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thing like that, in a loud voice. There was a little old 
lady with white hair sitting at one of the center stools 
who was being pushed to one side by Del Nero. I can 
recall Mr. Del Nero using profane and absusive language 
throughout this period although I can not recall the 
exact terms he used. 

Q Did Mr. Mazza ever use profane language? A 
No, and incidentally he was very polite to him the whole 
time. After Del Nero began using the profane language 
and pushing the little lady aside Mr. Mazza began argu¬ 
ing with him about his language but this did not quiet 
Del Nero down. About this time he got his hamburgers, 
turned around and left. As Mr. Del Nero left the shop 
he turned and made some remark to Mr. Mazza, which I 
did not hear. Mr. Mazzo removed his cap and apron 
and then followed Mr. Del Nero out. I followed Mr. 
Mazzo out. There was a group of people already con¬ 
gregated on the outside. Mr. Mazza and Mr. Del Nero 
stood on the outside and talked for a few minutes. Al¬ 
though I can not recall the exact words used by Mr. Del 
Nero the effect of his remarks was that Mr. Mazza was 
all the things Del Nero had called him and was afraid 
to do anything about it. Del Nero taunted Mazza. 
254 Mazza swung and the fight began. Several blows 
were exchanged when Mazza finally got in the last 
blow which knocked Del Nero to the ground. During the 
fight both Mazza and Del Nero landed blows on the 
other. During the fight no one held either Mazza or Del 
Nero. After the last blow several people interceded with 
both parties and held them. I helped hold Del Nero and 
others held Mazza. Mazza then reentered the Little Tav¬ 
ern Shop and the rest of us, including Del Nero followed 
shortly after. Upon reentering the Little Tavern Shop 
Del Nero was wild and boisterous, and seeing Mazza 
across the counter immediately dived head first over the 
counter. Mazza was sent to the back room by the man- 
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ager and Del Nero was finally quieted down. Del Nero 
made a mess out of the counter when he diver over it, 
knocking customers’ cups and plates all over the floor.” 

• • t • 

255 Witness Emmons Edward Smith 

• • * • 

Direct Examination 
BY MR. BEASLEY: 

Q Give us your full name and address. A Emmons 
Edward Smith, 1201 Gallatin Street, Northwest, D. C. 

Q By whom are you employed? A Little Tavern 
Shops, Inc. 

Q What capacity? A Supervisor. 

Q As supervisor, what are your duties? A I am in 
charge of a certain section of stores in the northwest 
section and Virginia. I do the hiring and releasing and 
in charge of the operation of the stores. 

Q Does the Little Tavern Shop at Connecticut Avenue 
and 24th Street, or that is, just north of Calvert Street, 
Northwest, come in your territory? A It does. 

Q Were you employed and did you hold such position 
in May, 1951? A I did. 

t • • • 

257 Q What was Frankie Mazza’s position, position 
or occupation? What were his duties? A He was a 
counterman. He wasn’t in charge of the shop at the time, 
but he was a counterman to wait on and fill orders of the 
customers. 

Q If any dispute or complaints or anything of the 
kind arose with customers who if anyone in the shop was 
authorized to act for vour company? A That would be 
the night manager, Milton Reeves. 

• • * • 
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282 Charge to the Jury 

THE COURT: (Keech, Jr.) Members of the jury: 
M/ e have now reached the point in this case where it be¬ 
comes the duty of the Court to give you the law of the 
case on trial. 

In your determination of the issues in this case you are 
bound and obligated to follow the rules and principles 
stated as being applicable to the case on trial, by the 
Court. On the other hand you are the sole judges of the 
facts. It will be for you to determine all issues of fact 
according to your recollection and from the testimony 
adduced from the witness stand. 

If you find your recollection to be at variance with the 
recollection of counsel for the plaintiff or counsel for the 
defendants, or the Court for that matter, it will be 
2S3 your recollection which will control, because you 
are the sole judges of the facts. 

In this case the plaintiff, Joseph M. Del Nero, claims 
that he w-as deliberately assaulted by the defendant, 
Frank Mazza, acting in the course of his employment by 
the defendant, Little Tavern Shops, Incorporated, and 
resulting in certain injuries to the plaintiff for winch he 
seeks damages from both Mazza and his employer. 

On the other hand the defendant Mazza contends he 
did not assault Mr. Del Nero, but in using force acted in 
self-defense, and therefore is not liable to the plaintiff. 

The defendant, Little Tavern Shops, contends that 
Mazza did not assault Mr. Del Nero, or if he did he, 
Mazza, was not acting within the scope of his employment, 
and that therefore his employer, Little Tavern Shops, is 
not liable for his acts. 

There are certain general instructions applicable to all 
eases vilieh come before a jury for determination, and 
then added to those are certain special instructions pecu¬ 
liarly applicable to the case on trial. It will be my pur¬ 
pose first to deal with the so-called general instructions. 
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You are, as I have already said, the sole judges of 
the facts, and it will therefore be your recollection which 
will control in the determination of all of the issues of 
fact. 

284 Opening statements or concluding arguments by 
respective counsel do not constitute evidence in the 
case. It is their duty and right and privilege to make 
opening statements as to what they expect to show, and 
to make arguments on what they deem they have shown 
at the conclusion of the case. I merely say to you that 
opening statements and concluding arguments do not con¬ 
stitute evidence. 

Similarly, if the Court has made a statement which you 
deem to have been intended as a statement of fact by the 
Court, you will ignore it. In other words the issues of 
fact in this case on trial are to be determined from the 
evidence adduced from the witness stand, and it will be 
vour recollection of the facts which will control vou, not 
the recollection of the Court or of either counsel. 

As you are the sole judges of the facts, similarly you 
are the sole judges of the credibility of the various "wit¬ 
nesses. This simply means their worthiness of belief, and 
in that deteermination you take into consideartion their 
attitude and demeanor upon the witness stand; whether 
they impress you as truth-telling individuals; their op¬ 
portunity of knowing the facts and circumstances con¬ 
cerning which they have testified, and their ability to 
recall such facts and circumstances; their bias or preju¬ 
dice if any be made manifest, and their interest in the 
outcome of the case; and then you give to their testi¬ 
mony such weight as you deem it is fairly en- 
2S5 titled to. 

You are further instructed that if you find that 
any witness, whether the witness be for the plaintiff or 
the defendant, has knowingly testified falsely as to any 
material fact about which he or she could not have been 
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mistaken, you are at liberty to disregard the entire testi¬ 
mony of such witness, or any part of the testimony of 
such witness, except where you find their testimony to 
be corroborated by other credible testimony. 

There has been introduced in this case so-called expert 
testimony, namely, the testimony of the doctor. An ex¬ 
pert in a particular field is permiitted to give his opinion 
in evidence, but vou are instructed that vou are not bound 
by the testimony of such expert, but you consider it in 
connection with the other evidence in the case, and give to 
it such weight as you deem it fairly entitled to. 

I believe counsel have spoken to you about the burden 
of proof and the preponderance of evidence. In that 
connection the Court instructs you as follows: 

You are instructed that the party who asserts the 
affirmative of the issue must carry die burden of proving 
it. Such burden of proof is established by a preponder¬ 
ance of evidence which is determined not alone by the 
greater number of witnesses testifying to a particular 
state of facts; it means that the testimony offered 
286 in evidence bv the nartv earning the burden must 
have greater weight in your estimation, have a 
more convincing effect, than that opposed to it. 

If you believe that the testimony on any essential point 
is evenly balanced then your finding as to that point must 
be against the party carrying the burden of proof. 

You are instructed that in the present case certain testi¬ 
mony has been read to you by way of deposition. You 
are instructed that this is testimony and is entitled to the 
same consideration, the same rebuttable presumption that 
the witness speak the truth, and the same judgment on 
your part with reference to its weight as is the testimony 
of witnesses who have confronted you on the witness 
stand, and you are not to discount it merely because it 
comes to you in the form of a deposition. 

We now come to the law as it applies to the particu¬ 
lar case on trial. 
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The first question you have for determination is whether 
Mr. Del Nero has proved by a preponderance of the 
evidence that the defendant Mazza assaulted him on May 
27, 1951, as he alleges. And this makes it necessary for 
the Court to define for you the term “assault” 

An assaulc is defined by the law as an unlawful at¬ 
tempt or effort, with force and violence, to do injury to 
the person of another, coupled with the present, apparent 
ability of carrying out such an intent. 

287 Thus if you find that Mazza did intentionally 
and unlawfully use force on Del Nero then you 
would find that he assaulted Del Nero. 

If you find that the defendant Mazza accidentally or 
unintentionally pushed or otherwise touched Del Nero, 
then that would not constitute an asasault. To constitute 
an assault force must be used or suffered intentionally, 
as distinguished from accidentally. 

How do we determine intent? No one can see into the 
mind of another person, so in administering the law we 
must look to the acts of the person, and his words prior to 
the doing of the act, and to the circumstances surround¬ 
ing the act, and from all these facts we conclude what the 
intent of the person was in doing the particular thing 
which he did. A person is presumed to intend the natu¬ 
ral and probable consequence of his act. 

You will note that the definition of “assault” is an un¬ 
lawful attempt with force and violence to do injury to 
another. 

You are further instructed that if you believe from 
the evidence that the plaintiff Del Nero began the affray, 
and was the aggressor, then you are instructed that the 
defendant Mazza had a right to defend himself from such 
assault, and therefore the right to use that amount of 
force which was reasonably and apparently neces- 
2SS sary in making his defense: and if you believe from 
the evidence that the defendant Mazza was so act- 
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ing in self-defense from a real and honest conviction of 
apparent danger, or what would seem apparent danger 
to a reasonable man, you would then return a verdict for 
the defendants. 

If you find that the defendant Mazza acted -with legal 
justification so that he did not commit an assault as I 
have described it to you upon the plaintiff Del Nero, then 
that is the end of the case and you need go no further and 
will bring in a verdict for both of the defendants. 

If, however, you should find that Mazza did unlawfully 
assault the plaintiff you will find for the plaintiff against 
the defendant Mazza, and you will then have to determine 
the further question whether the employers, Little Tavern 
Shops, are to be held liable for their employee’s (Mazza’s) 
wrongful act. 

Thus, you are instructed that if you should find from 
the evidence that the defendant Mazza assaulted the 
plaintiff without any legal justification, then in such event 
you must determine whether the defendant Little Tavern 
Shops, Inc., is liable to the plaintiff, and must determine 
whether such assault was committed by the defendant 
Mazza within the scope of his employment by the defend¬ 
ant Little Tavern Shops. 

A principal, or an employer, is not liable for an 
2S9 assault committed by his agent or employee unless 
the assault is actuated in part at least by a purpose 
to serve the employer and is done in furtherance of the 
employer’s interests within the scope of the agent’s em¬ 
ployment. The moment an agent or employee turns aside 
from the business of his principal or employer and com¬ 
mits an assault for his own purposes only, the principal 
or employer is not liable for such employee’s acts. 

If you find from the evidence that such assault was 
committed by the defendant Mazza upon the plaintiff in a 
moment of heat and passion provoked by plaintiff’s con¬ 
duct and words, or to punish plaintiff for annoying or 
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insulting him, or in a mutual combat between him and the 
plaintiff, and not in furtherance of his employer’s inter¬ 
ests within the scope of the duties delegated to him by 
his employer, then in such case the defendant Little 
Tavern Shops is not liable for the acts of the defendant 
Mazza, and your verdict must be for the defendant Little 
Tavern Shops. 

If you find for the plaintiff as against either or both 
of the defendants then you will have for your determina¬ 
tion the amount of damages, if any, to be awarded. 

The plaintiff has the burden of establishing by a fair 
preponderance of the evidence those damages which were 
proximatelv caused by the defendant’s negligence, 
290 and may recover only those damages which you 
find from the evidence have resulted or which may 
with reasonable certainly result in the future from the 
defendant’s act. 

In awarding damages, if any you find, you are not to 
be swayed from a just and fair determination by sympa¬ 
thy, bias or prejudice for or against the plaintiff or the 
defendants. 

In fixing the amount of damages due the palintiff, if 
anv vou find, vou should consider the reasonable value not 
exceeding the cost to him of examinations, attention and 
care by physicians reasonably required and actually given 
in treatment of the injuries sustained by him in this ac¬ 
tion and reasonably certain to be required and given in 
the future if any there be. 

You should also consider such a sum as will compen¬ 
sate him for pain, discomfort and mental anguish he suf¬ 
fered as a result of the injury and for such pain, discom¬ 
fort and mental anguish, if any, which he is reasonably 
certain to suffer in the future from such injuries. 

You should consider in addition the reasonable value 
of loss of earnings sustained by him as a result of these 
injuries. I do not mean that you should itemize your 




68 A 


findings as to the amount of damage as to each item 
291 which I have enumerated, but merely that the plain¬ 
tiff is entitled to recover such amount as in vour 
judgment will fairly, fully and reasonably compensate 
him for the injuries sustained by him as a result of the 
injuries he alleges were sustained. That is, of course, in 
the event you find either of the defendants liable; and in 
determining the amount you should consider the plain¬ 
tiff’s out-of-pocket expenses, loss of earnings, permanency 
of the injury, pain and suffering. 

• • • * 

294 THE COURT: Now, ladies and gentlemen, the 
Court in pulling out of its book certain sheets it 
was not going to use pulled out two sheets I should have 
had here, and I am now going to read those, which will 
complete my charge, and you will understand that the 
charge which has thus far been read is in full force and 
effect. What I am now reading to you is not to change 
in any way what I have heretofore charged you, but is an 
additive to what I have said. 

You are instructed as a matter of law that an em¬ 
ployer may be held responsible for an assault committed 
by an employee while the employee was acting within 
the scope of his employment even though he may acted 
wantonly, with temper, resentment or anger and con¬ 
trary to his employer’s instructions, but in order for the 
employer to be held liable the employee must have acted 
within the scope of his or her employment; that is, he or 
she must have acted in connection with the performance 
of service he or she was employed to perform, and an act 
is not committed within the scope of the employment if it 
is done solely for the agent’s benefit unless the assault 
was actuated in part at least by a purpose to serve the 
employer. 

The plaintiff contends that it was within the scope of 


Mazza’s employment to maintain order, serve cus- 
295 tomers, receive complaints and adjust differences 
with the customers, and that the assault occurred 
within the scope of Mazza’s employment. 

If you find that there was an assault, and it was ac¬ 
tuated in part by a purpose to further the employer’s 
business, then you may find the defendant Little Tavern 
Shops liable. On the other hand the defendant, Little 
Tavern Shops contends that the defendant Mazza was not 
acting in furtherance of a purpose of his employer in any 
matter if and when he used force on the plaintiff, but on 
the contrary Mazza acted solely from purely personal 
motives. 

If you find that Mazza in using force, if you do so find, 
on the plaintiff, acted from purely personal motives, then 
you must find for the defendant Little Tavern Shops, Inc. 

Is that satisfactory, gentlemen? 

(Counsel indicated in the affirmative.) 

Now, ladies and gentlemen, your verdict in this case 
must be unanimous. Your verdict in this case may be in 
favor of the plaintiff against one or both of the defend¬ 
ants, or against neither of them. 

In other words, you may find for the plaintiff as against 
the defendant A or defendant B, or both of them, or you 
may find for the defendants, which would mean no verdict 
for the plaintiff. 

Is there anything further? 

296 MR. BEASLEY: I have nothing further. 

THE COURT: As to the two alternate jurors 
you are excused with the thanks of counsel for the plain¬ 
tiff and counsel for the defendants, and the Court, the 
contingency for which you were selected not having oc¬ 
curred. 

As to the 12 jurors remaining, you may now retire 
to the jury room, select vour foreman from amongst your¬ 
selves and consider and decide the case. You may retire. 
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(Thereupon, at 3:25 o’clock p.m. the jury retired to 
consider their verdict.) 

• • • * 


298 Evening Session 

(Pursuant to recess heretofore had, Court was recon¬ 
vened at S:30 o’clock p.m., Thursday, January 7, 1954.) 

THE COURT: I have a paper which is handed me by 
the Marshal which I showed to respective counsel, wherein 
this question is propounded: 

‘‘The jury would like to be further instructed as to 
what constitutes an assault.” 

That is your question? To repeat the instruction which 
I gave you this afternoon, I say to you that an assault 
is defined by the law as a physical attempt or effort with 
force and violence to do injury to the person o*f another, 
coupled with the present apparent ability of carrying out 
such an intent. 

Thus, if you find that Mazza did intentionally and un¬ 
lawfully use force on Del Xero then you would find that 
he assaulted Del Xero. 

If you should find that defendant Mazza accidentally 
or unintentionally pushed or otherwise touched Del Xero 
then that would not constitute an assault. 

To constitute an assault the force used must be inten¬ 
tional as distinguished from accidental. 

I then defined intent for vou. Would vou like that to be 

V » 

restated? How do we determine intent? Xo one can see 
into the mind of another person so in administering 

299 the law we must look to the actions of the person 
and his words prior to and during that act, and to 

the circumstances surrounding the act, and from all those 
facts we conclude what the intent of the person vras in 
doing the particular thing which he did. A person is pre¬ 
sumed to intend the natural and probable consequences of 
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his act. You will note that the definition of assault is the 
unlawful attempt with force and violence to do injury to 
another. 

Now, does that answer the question which you ladies 
and gentlemen have? 

THE FOREMAN OF THE JURY: I think it does. 

THE COURT: Nothing further from you? 

(At the bench:) 

MR. BEASLEY: In connection with the definition of 
assault, if Your Honor please, I submit the definition or 
instruction on self defense is an almost essential ingre¬ 
dient to the understanding of assault. 

THE COURT: I will call their attention to the fact 
that there is a plea of self defense, and if you have noth¬ 
ing further I will be glad to give it. 

MR. DAY: Your Honor, I would like to reiterate at 
this time that I think the jury should have a definition of 
battery, and the distinction between assault and battery, 
and you deny it? 

THE COURT: Yes, sir, I deny it. What I 
300 might say, of course, in my judgment I believe 
under the law that this charge is much more favor¬ 
able to you, and this is the charge I gave to the jury 
originally, to which there was no exception, and I think I 
will adhere to it because to change at this juncture would 
tend to confuse them. 

(At the table:) 

THE COURT: Now, ladies and gentlemen, counsel 
have suggested to me that in keeping with the charge of 
assault it should be borne in mind that there is also the 
plea here of self defense. If you find that there was an 
assault, if vou need anv further instruction with reference 
to that, of course, the Court will be glad to give it to you. 

THE FOREMAN OF THE JURY: May I speak? 

THE COURT: Yes. 

THE FOREMAN OF THE JURY: A lady has a 
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question with reference to the matter of further definition. 
May she address you? 

THE COURT: Yes, sir, if counsel have no objection. 
MR. BEASLEY: No. 

THE COURT: All right. 

A JUROR: I recall you made some distinction be¬ 
tween the fight between two individuals. Is that in rela¬ 
tion to assault or some other point in your instructions? 
That is the point I wish cleared up. 

THE COURT: If I can answer, let me say this 
301 to you: You will note that an assault must be an 
unlawful assault. If I touch you accidentally that 
is not an assault, but if I intend by force to strike you, 
and do in fact strike you, that is an assault It doesn’t 
make any difference how hard I do it or how softly I may 
do it. Then you have an assault. If you find that there 
has been an assault, before you can determine whether it 
is an unlawful assault then you take into consideration 
whether that person was acting in self defense, and if he 
was in fact acting in seif defense then the law says he is 
justified in defending himself to the extent necessary to 
resist the force which is being exerted against him; and, 
as a further situation, if you should find that A and B 
are engaged in fighting, and you cannot determine whether 
it is A or B who is the aggressor in the situation, then 
you may have what might commonly be termed a draw, 
and under such circumstances I don’t see how you could 
find for either of the parties. 

Now, does either counsel have anything further? 

MR. BEASLEY: I think I should state it at the bnech 
first. 

THE COURT: Very well. 

(At the bench:) 

MR. DAY: I object to the charge that you just made 
to the jury on the ground that it is repeating the 
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defendant’s position and is emphasizing it entirely too 
much. 

302 THE COURT: Very well, sir. 

What is yours? 

MR. BEASLEY: If Your Honor please, the question 
put to you by the lady juror seemed to me to embrace 
also this question of two individuals in common combat 
with respect to the defense of the Little Tavern Shop. 
You will recall in that instruction there was discussion 
of two individuals in combat. I would like to inquire of 
her if it involves that rather than to leave it in the air. 

THE COURT: Let me see if I understand you. You 
want to know if it relates to only that phase? 

MR. BEASLEY: Yes. YY>u will remember your in¬ 
struction where you were talking about two individuals in 
combat for individual reasons. Now, she had a question, 
and the way she framed it, speaking of two individuals, 
led me, perhaps erroneously, just gave me the impression 
that she was also concerned with the charge in the course 
of employment, and I would like Your Honor to be sure 
before they go back. 

THE COURT: What is your specific request? 

MR. BEASLEY: It is really a suggestion rather than 
a request, that is that you ask the lady juror if her ques¬ 
tion to you in any way involves the question of any en¬ 
gaging in combat has or involves the question of whether 
the defendant Mazza was acting in the course of employ¬ 
ment for the defendant. I recognize that legally 

303 you, as a learned jurist do not have any difficulty 
in differentiating, but this is a lay jury and I am 

concerned whether it may be clear. 

THE COIHT: In the interest of both sides, wouldn’t 
it be wise for me to say that what I have said, of course, 
is in explanation of what I have previously given, and 
that they must bear in mind all of the other charges here¬ 
tofore given which are still in full force and effect. 
Wouldn’t that cover it? 
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MR. BEASLEY: It seems to be it does not rule out 
the possible question which might be in their mind. 

THE COURT: That question which you wanted me to 
ask I think would confuse them more than help them. If 
you can shorten it I will be glad to try it. 

MR. BEASLEY: Would you say that “in giving you 
this redefinition of assault I have not touched upon any 
question of scope of employment”? 

THE COURT: All right. 

MR. DAY: He touched on that in his formal instruc¬ 
tion. Why do you have to repeat every defense you 
raised ? 

MR. BEASLEY: You are repeating yours. 

MR. DAY: I do think, Your Honor, that you might 
ask that lady who propounded the question whether or not 
what you have said fully covered the question, or to re¬ 
phrase it. 

THE COURT: I think I will ask her if it does 
304 cover it, or covers the scope of employment. That 
is as far as I will go. 

(At the table:) 

THE COURT: Madam Juror No. 12, did my answer 
satisfy you as to your question that you had in mind? 

JUROR NO. 12: Not exactly. 

THE COL’RT: All right, now what further question 
have you? 

JUROR NO. 12: I still recall the word “conflict”, a 
personal conflict. 

THE COURT: I think it was not conflict. I think it 
was personal contact. 

JL^ROR NO. 12: Then I misunderstood. 

THE COURT: In other words, that is an assault if 
I intend it. If I walk by you in the corridor here and 
brush you accidentally, that is not an assault. 

JUROR NO. 12: Then I misunderstood the word. 

THE COURT: You were dealing with that only, and 
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that has no connection with any other claim of the case. 
JUROR NO. 12: Thank you. 

THE COURT: Does that satisfy you gentlemen? 

MR. DAY: May we approach the bench a moment? 
THE COURT: Yes. 

(At the bench:) 

MR. DAY: I was wondering whether or not the 

305 word “conflict” she mentioned was in the renewed 
instruction you gave her at this time, or whether 

it might have been— 

THE COURT: No, I read the same thing exactly. 
That is the reason I adhered to it. 

MR. DAY: Was her question directed to this reread¬ 
ing, because you know” the word “conflict” is mentioned, 
such as “personal conflict.” 

THE COURT: No, it is not mentioned in my in¬ 
structions, I don’t think. Let me verify it. 

MR. BEASLEY: If Your Honor please, I think it is 
in connection with the scope of employment. That Is the 
reason he was concerned about it. 

THE COURT: Now, let’s take one word at a time. 
Mr. Day, you may contend, and I am verifying what I 
told you, it is not. 

MR. DAY: I don’t believe it appears in the last in¬ 
struction you read to the jury. 

THE COURT: It does not, and it is identical with 
what I read this afternoon. 

MR.DAY: Yes, that section, but I was wondering if 
this last instruction you gave was directed to that. 

THE COURT: Well, I will ask her that. 

MR. BEASLEY: Will you be good enough to look 
back at your charge to see if the words this lady is using 
is not substantially what you used in connection 

306 with that phase of the charge? 

THE COURT: As distinguished from your re¬ 
quest? 
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MR. BEASLEY: Yes, sir, including mine, but I be- 
believe yours bad something before it and after it. 

THE COURT: It does not. I didn’t use the word 
“conflict” in that connection. 

Are those the only places you had? 

MR. BEASLEY: I was under the impression that you 
did. 

THE COURT: Do you know any place where it did, 
Mr. Day? 

MR. DAY: No. I thought it might be in my instruc¬ 
tion that I handed up. 

THE COURT: No, it is not in yours, either. It is not 
in there, either. 

MR. DAY: All right, sir. 

(At the table:) 

THE COURT: Now, ladies and gentlemen, does that 
saisfy you? If there is nothing further, let me merely 
repeat to you that the instructions heretofore given to 
you are still in full force and effect, and this is only by 
way of explanation of what has gone before. 

There being nothing further from either counsel, you 
may now retire for further consideration. 

(Thereupon at 8:45 o’clock p.m. the jury retired 
307 to further consider of their verdict.) 

(Thereupon at 9:45 o’clock p.m., the foreman of 
the jury having informed the Deputy Marshal and the 
Deputy Marshal having notified the Court the jury was 
ready with its verdict, the Court having resumed the 
bench, the respective parties and their counsel being pres¬ 
ent, the jury was returned into the courtroom and the 
following occurred:) 

THE DEPUTY CLERK: Mr. Foreman, has the jury 
agreed upon its verdict? 

THE FOREMAN OF THE JURY: They have. 

THE DEPUTY CLERK: For whom do you find? 
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THE FOREMAN OF THE JURY: We find in favor 
of the plaintiff. 

THE DEPUTY CLERK: Against whom? 

THE FOREMAN OF THE JURY: Against Mazza. 

THE DEPUTY CLERK: Against the defendant 
Frank Mazza? 

THE FOREMAN OF THE JURY: That’s right 

THE DEPUTY CLERK: In what amount? 

THE FOREMAN OF THE JURY: One dollar. 

THE DEPUTY CLERK: Members of the jury, your 
foreman says that your verdict in this case is for the 
plaintiff Joseph M. Del Nero against the defendant Frank 
Mazza in the sum of one dollar, and that is your verdict 
so say you each and all? 

308 (The jury’ indicated in the affirmative.) 

THE COURT: Now, ladies and gentlemen, there 
is one remaining question I will ask you. I assume there¬ 
fore vou also find in favor of the Little Tavern? 

THE FOREMAN OF THE JURY: That is correct. 

THE COURT: In other words, that the plaintiff 
should not recover from the defendant Little Tavern 
Shops, is that correct? 

THE FOREMAN OF THE JURY: That is correct. 

THE COL'RT: Any further questions? Then you are 
excused to return to Court tomorrow morning at 9:45. 

• * * * 


No. 12,203 


BRIEF FOE APPELLANT 



Itnteis States (Emtrt of Apygala 

Foe the District of Columbia Circuit 


Joseph M. Del Nero, Appellant, 
vs. 

i 

♦ 1 # u 

Little Taver-st Shops, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


Jnrteo, States Covy* a 

,, . . *£% ***** 

Z>Utnet «Ore**- . 


T H 


■ $!~P 7 c 


iolSo 4 . 



CLHHg . 

Rutherford Day 
1319 F Street, N. W. 
Washington, D. C. 

Attorney for Appellant. 


Wilson - epcs printing Co. - RE 7-6003 - Washington i. D. C. 




No. 12,203 

STATEMENT OF QUESTIONS PRESENTED 


1. Where jury returns for further instructions on as¬ 
sault and plaintiff's attorney makes request for instruc¬ 
tion differentiating “assault” from “battery” and for clar¬ 
ification of the two terms, is it error for the trial court to 
refuse to give any instructions on “battery” or for such 
differentiation of terms? 

2. Is it error for trial court to repeat instruction on 
self defense where jury returns for further instructions 
on assault and over objection of plaintiff’s attorney? 

3. Where definite items of damage are proven and 
placed in evidence with no objection by defense counsel, 
or are admitted by defense counsel, said items amounting 
to more than one dollar, and jury returns a verdict for 
plaintiff for one dollar against one of defendants—does 
such a verdict show passion and prejudice on the part of 
the jury against the plaintiff, compromise among the jury 
to prevent a disagreement as to liability and does such 
refusal to consider essential elements of damage consti¬ 
tute such a violation of plaintiff’s rights as to constitute 
error if allowed to stand by the trial court? 

4. Where the only evidence of an employee’s intent to 
promote the interests of his employer is his statement 
that he felt it was his duty to see that plaintiff left the 
premises and that statement is uncontradicted by other 
evidence as to the employee’s intent, did the trial court err 
in refusing to grant plaintiff a new trial when the jury 
returned a verdict against the employee, but in favor of 
the employer under the court’s instructions that the in¬ 
tent of the employee to promote the interests of his em¬ 
ployer is the test of whether he is acting within the scope 
of his employment? 
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JURISDICTIONAL STATEMENT 

Jurisdiction is based on 28 U.S.C. 1291 and the plead¬ 
ings in the United States District Court for the District 
of Columbia as appear in the record of this court, Pp. 309, 
312, 315 and 316, the verdict and judgment, pp. 323 and 
324, the order overruling motion for new trial of plain¬ 
tiff, p. 331. 




STATEMENT OF CASE 


This is an action for assault and battery, arising out of 
an altercation at the Little Tavern Shop at 262S Connecti¬ 
cut Avenue, X.W., Washington, D. C., on May 26, 1951 
by appellant against the defendant Little Tavern Shops, 
Inc., and its employee at the time, Frank Mazza, present 
whereabouts unknown. Upon the trial by jury of the 
cause, verdict of one dollar against the employee, Mazza, 
was given plaintiff, and verdict against the plaintiff was 
given as to defendant Little Tavern Shops, Inc., the em¬ 
ployer. The trial judge instructed the jury on scope of 
employment and the legal maxim of respondent superior, 
stating that the test of whether or not an employee is 
acting within the scope of his employment is his own 
intention, wholly or in part, to advance the interests of his 
employer. Defendant Mazza did not appear and take the 
stand at the trial of the case, but his deposition, taken 
October 8, 1951, was read into evidence. In said deposi¬ 
tion, Mazza said that he went to the door of the restau¬ 
rant with appellant because it was his duty to do so and 
“to see that he (appellant) left”. 

Certain items of damage were admitted and agreed to 
by both sides, to wit, damage to clothing in the amount 
of $55.95, one week’s loss of earnings ($115), a dentist’s 
bill for examination of $3 and estimate for replacement 
of tooth, $150. 

That after the jury had been out for some while, it re¬ 
turned, and requested the court for further instructions 
on the question of assault, whereupon the court repeated 
an instruction on assault it had given earlier, over objec¬ 
tions and request by counsel for appellant that an in¬ 
struction on battery be given as well, and the two terms 
of “assault” and “battery” be distinguished and further 
defined. The court also repeated an instruction on self 
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defense, although said instruction was not asked for by 
the jury and over the objection of counsel for appellant 
After the verdict appellant filed a motion for new trial 
which was overruled by the court. 

STATEMENT OF POINTS 

1. The court erred in refusing to instruct the jury, 
when the jury requested further instructions on “assault”, 
on the difference between “assault” and “battery” and to 
define both terms. 

2. The court erred in repeating instructions on self- 
defense when the jury returned asking further instruc¬ 
tions on “assault” and did not request instructions on 
self-defense. 

3. The court erred in refusing to grant a new trial 
where the jury gave merely nominal damages of one 
dollar and the verdict was less than the amount defend¬ 
ants did not dispute. 

4. The court erred in refusing to grant a new trial 
where jury, by a one dollar verdict attempted to compro¬ 
mise the question of liability, such compromise preventing 
plaintiff from having another jury sworn which could 
reach a verdict on the question of liability, said compro¬ 
mise being the result of a jury verdict rendered through 
passion and prejudice against plaintiff. 

5. That failure and refusal of a jury to consider es¬ 
sential elements of damage is reversible error if allowed 
to stand by a trial court. 

6. The court erred in refusing to grant a new trial 
where the scope of authority issue rested on a statement 
in a deposition taken in 1951, of the defendant employee, 
who was absent at trial, and the statement was to the 
effect that he acted because it was his duty to see that 



4 


appellant left the restaurant, that the said employee’s 
intent was to promote the interest of his employer, and 
the jury returned a verdict against the employee but in 
favor of the employer contrary to the instructions by the 
court. 


SUMMARY OF ARGUMENT 

Where there is an action for assault and battery, and 
instructions are asked for, for both assault and battery 
and for definition and comparison of the terms, such in¬ 
structions should be given by the trial judge, especially 
when the jury, having been out several hours, returns for 
further instructions as to the law of assault. 

Where a judge gratuitously gives an instruction to a 
jury on self-defense, repeating an instruction he gave 
earlier, and when such instruction on self-defense is not 
asked for by the jury, but an instruction on assault is 
asked for upon the return of the jury, this has the effect 
of prejudicing plaintiff’s case, not only because of the 
effect of repetition of instructions for defendants, but 
could imply that the judge is favorable to the side of the 
defendants. 

When such instructions are followed by an award of 
one dollar against the individual employee defendant, who 
never testified at trial, and a verdict in favor of the em¬ 
ployer corporation, such award shows that there is preju¬ 
dice against the plaintiff by the jury, that the jury made 
no attempt to assess the plaintiff’s damages, some of 
which were stipulated to by defendants and others not 
disputed, being more than one dollar, that such award 
could be a compromise on the issue of liability and that if 
it is such, it denies the plaintiff a mistrial or hung jury, 
and his subsequent right to a new trial by a jury which 
can reach an agreement. 


A verdict in favor of an employer where an employee 
is held liable should be where there is no action of the 
employee within the scope of his authority to bind the 
employer as liable for the act of his employee. In this 
case, the employee was on his regular duty shift, at his 
place of employment, waiting on customers, among whom 
was plaintiff, that in his deposition, which was read at 
trial and accepted by the defense as the employee’s testi¬ 
mony, he said that he felt it was his duty to see that the 
plaintiff left the restaurant and that is w'hy he accom¬ 
panied him to the door. That the employee defendant 
admitted striking plaintiff and admitted that plaintiff did 
not strike him back. That an instruction was given by the 
court that the scope of an employee’s authority is deter¬ 
mined, in order to hold the employer liable, by the em¬ 
ployee’s intent, in whole or in part, to promote the in¬ 
terest of his employer. That there is no question here of 
the employee’s intent, and that the jury returned a verdict 
against the instructions given it when it held in favor of 
the employer corporation. That such a verdict necessi¬ 
tated the award of a new trial, which was not done by the 
trial court. 


ARGUMENT 
POINT I 

“Battery” is defined by Black’s Law Dictionary (3rd 
Ed.) as “Any unlawful beating, or other wrongful physi¬ 
cal violence or constraint, inflicted on a human being 
without his consent. . . . An unlawful touching of the per¬ 
son of another by the aggressor himself, or any other sub¬ 
stance put in motion by him. . . . The slightest touching 
of another, or of his clothes or anything else attached to 
his person, if done in a rude, insolent, or angry manner.” 
The dictionary goes on to distinguish between “assault” 
and “battery”: 



“The actual offer to use force to the injury of 
another person is assault; the use of it is battery, 
which always includes an assault; hence the two terms 
are commonly combined in the term ‘assault and bat¬ 
tery’ ”. (citing cases throughout). 

Appellant’s point number one is that, after request, the 
trial judge refused to give proper instructions regarding 
assault and battery. (71A) Even in dictionary and text¬ 
book law it is obvious that assault is only one element in 
the more inclusive term, battery. Battery contains at 
least two other elements, the striking or touching and the 
lack of consent. The consent element is very important 
and in no part of the judge’s two separate charges does 
there appear any definition or explanation of the element 
of consent in the law of assault and battery. (65A, 70A- 
72A) The consent element of battery must, of necessity, 
relate to the striking rather than the offer to strike, thus 
amplifying the difference between the terms assault and 
battery. While appellant does not here attempt to ap¬ 
prove or disapprove the court’s definition of assault as 
given in two places (65A and 71 A) he certainly must take 
issue with the explanation of assault given by the court 
at the instance of the juror’s request (72A). The court 
says: “If I touch you accidentally that is not an assault, 
but if I intend by force to strike you, and do in fact 
strike you, that is an assault. It doesn’t make any dif¬ 
ference how hard I do it or how softly I may do it. Then 
you have an assault.” This is really a new conception of 
the law to this appellant. The trial judge seeks to es¬ 
tablish, as the distinction between a lawful touching and 
a battery, the test of the striker’s intent in carrying out 
his action. In even.’' instance coming to this appellant’s 
knowledge the test of the lawfulness of the touching has 
been the consent or lack thereof on the part of the person 
touched. In Prosser on Torts, Hornbook Series (1941), 
sec. 9, pp. 43-46 the definition of battery, given, inciden- 
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tally, in a different and separate section from that of 
assault, is: 

“The interest in freedom from intentional and un¬ 
permitted contacts with the plaintiff’s person is pro¬ 
tected bv an action for the tort commonly called bat- 
_♦ 

tery. The protection extends to any part of the body, 
or to anything which is attached to it and practically 
identified with it. Thus contact with the plaintiff’s 
clothing, or with a cane, a paper, or any other object 
held in his hand, will be sufficient; and the same is 
true of the chair in which he sits, the horse on which 
he is riding, or the person who is leaning against 
him. His interest in the integrity of his person in¬ 
cludes all those things which are in contact or asso¬ 
ciated with it. 

“Since the disappearance of the distinction between 
trespass and case, it is no longer important that the 
contact is not brought about by a direct application 
of force such as a blow, and it is enough that the 
defendant sets a force in motion which ultimately pro¬ 
duces the result, as by setting out food for the plain¬ 
tiff to eat which contains a poison, or digging a pit- 
fall in the path on which he is to walk. It is not 
essential that the plaintiff should be conscious of the 
contact at the time it occurs. The interest in personal 
integrity still is entitled to protection, although the 
plaintiff is asleep or under an anaesthetic, or other¬ 
wise unaware of what is going on. The invasion is 
equally great; and the girl who is kissed in her sleep 
is likely to be affronted quite as much, and perhaps 
more, when she discovers it after the event, as when 
she knows it at the time. . . . 

“In order to be liable for battery, the defendant 
must have done some positive and affirmative act; 
mere passive obstruction of the plaintiff’s passage, 
while it may perhaps constitute another tort, does 
not amount to a battery. 

“The original purpose of the courts in providing 
the action for battery undoubtedly was to keep the 
peace by affording a substitute for private retribu¬ 
tion. The element of personal indignity involved al- 
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ways has been given considerable weight. Conse¬ 
quently, the defendant is liable not only for contacts 
which do actual physical harm, but also for those 
relatively trivial ones which are merely offensive and 
insulting. . . . 

“The gist of the action for battery is not the hos¬ 
tile intent of the defendant, but rather the absence of 
consent to the contact on the part of the plaintiff. 
The defendant may be liable where he intended only 
a joke, or even a compliment, as where an unappre¬ 
ciative woman is kissed without her consent. ... At 
the same time, in a crowded world, a certain amount 
of personal contact is inevitable, and must be ac¬ 
cepted. Consent is assumed to all those ordinary 
contacts which are customary and reasonably neces¬ 
sary to the common intercourse of life, such as a tap 
on the shoulder to attract attention, a friendly grasp 
of the arm, or a casual jostling to make a passage. 
It would seem, however, that even such innocuous 
and generally permitted contacts may become tor¬ 
tious if they are inflicted with knowledge that the 
individual plaintiff objects to them, and refuses to 
permit them. 

“The time and place, and the circumstances under 
which the act is done, will necessarily affect its un- 
permit ted character, and so will the relations between 
the parties. A stranger is not to be expected to tol¬ 
erate liberties which would be allowed by an intimate 
friend. But unless the defendant has special reason 
to believe that more or less will be permitted by the 
individual plaintiff, the test is what would be offen¬ 
sive to an ordinary person not unduly sensitive as 
to his dignity. The intent required is only the in¬ 
tent to bring about such a contact; and given that, 
liability will depend upon whether there is a privi¬ 
lege, because of the plaintiff's individual consent, or 
otherwise.” 

It is obvious, from the foregoing quotation of Horn¬ 
book law, that had appellant, in this case, brought an 
action in the District Court entitled “Battery” he would 
have been entitled to different instructions than he re- 
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ceived in this case. Appellant does not believe that add¬ 
ing another term, assault, meaning something entirely 
different, i.e., apprehension of harm vs. blow received, 
should deprive him of his right for the jury to be prop¬ 
erly instructed as to one cause of action. It is plain 
here that the fact the plaintiff had two distinct causes of 
action was not properly brought out. If we are to retain 
the interpretation of the law the court gave, what will 
happen to the whole doctrine, in torts, of assumption of 
risk? Will we do away with a defense as well as a cause 
of action? 


POINT II 

The second point of appellant’s argument is that the 
court erred in repeating instructions on self-defense and 
mutual combat when the jury returned for further in¬ 
structions as to the law of assault. In reply to a ques¬ 
tion of a juror, the court (72A) repeated the instruc¬ 
tions in such a manner that, under the circumstances, the 
jury, or some members thereof, most probably were in¬ 
fluenced by the judge’s seeming attitude toward the case. 

No judge would allow an attorney to repeat the same 
question to a witness, time after time, trying for em¬ 
phasis of the particular point he wished to bring out. No 
judge would let a witness repeat himself, especially if the 
words are unresponsive to the question asked of the wit¬ 
ness. How much more influential to the jury is the spec¬ 
tacle of a judge who, when asked to define assault, does 
so and then, gratuitously launches into an exposition of 
the defenses of self-defense and mutual combat. More¬ 
over, the judge said: “If you find that there has been 
an assault, before you can determine whether it is an un¬ 
lawful assault then you take into consideration whet}?"” 
that person was acting in self defense. . . .” This is 
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reading into the law of assault and battery a new element 
which is nowhere found by appellant. If a plaintiff in an 
action for assault, or an action for battery, must affirma¬ 
tively plead and establish absence of the defense of self 
defense before he can establish a case, it is a rule this 
appellant is unaware of. Defense lawyers have often and 
frequently used the defense of self defense in assault and/ 
or battery cases, but other defenses do exist, such as 
consent or ordinary casual contact, the example cited 
from the Hornbook in appellant’s argument of Point I, 
of the girl who is kissed while she is asleep, would in¬ 
volve a raiher difficult measure of extrapolation on the 
part of the girl’s lawyer, if he had to prove the non¬ 
existence of the motive of self-defense on the part of the 
kisser. 

The answer is obvious—the instructions of the court 
were completely confusing to the jury. The entire pro¬ 
ceedings upon the return of the jury for further instruc¬ 
tions got out of hand and ended up confusing everyone 
concerned. (70A-76A) Not only were the instructions er¬ 
roneous and confusing, but the manner they were given 
served to influence the jury in favor of the defendants. 
If I have the burden of proving something and enough 
confusion is caused so that the jury will forget what went 
before, I cannot, by definition, bring proof (order) out of 
confusion (chaos). The exchanges between court and 
counsel and court and the juror should serve to point up 
such confusion and improper emphasis. Mistrial should 
have been called right then and there. The individual 
juror was patently and obviously confused as to the law, 
as is evident from the record. The trial judge did two 
things, (1) repeated one side of the case without reason 
to, and (2) created additional confusion to that already 
existing in the minds of at least some of the jurors which 
had :he effect of operating against he who had the burden 
of going forward with the evidence or of proof. 
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The court has the responsibility of giving the proper 
instructions on the law of the case even though proper 
instructions are not submitted by counsel, this the court 
must do of its own motion. Callen v. Pennsylvania R. Co., 
162 F.2d 832 (C.C.A. 3rd, 1947), affirmed 332 U.S. 625, 
6S S.Ct. 296, 92 L.Ed. 292. 

POINT III 

The court erred in refusing to grant a new trial where 
the jury gave merely nominal damages of one dollar and 
the verdict was less than the amount defendants did not 
dispute. In Miller v. Maryland Casualty Co., 40 F.2d 463 
(C.C.A. 2nd, 1930), Judge Learned Hand set forth this 
classification of cases in which orders refusing new’ trials 
because of the amount of the verdict have been reversed: 
(1) wrhere the jury gave merely nominal damages, that is 
wffiere they did not attempt to appraise the plaintiffs loss 
at all; (2) where the verdict w r as less than the amount of 
the loss which the defendant did not dispute; (3) wiiere 
damages were not involved. (See also Glass v. David 
Pender Grocery Co., 174 Va. 196, 5 S.E. 2d 478 (1939). 

This point deals with the fact that the jury refused to 
give even such damages as w’ere not disputed by defend¬ 
ants: $100 to $115 for four or five days’ w*ork, not dis¬ 
puted by defendants (25A) and (26A), dentist’s bill of $3 
and estimate of $150 for replacement (25A) and clothing 
in the amount of $55.95 (36A and 37A). Further, at pr? 
trial $20 for X-rays w’as stipulated, said X-ray photo¬ 
graphs being introduced into evidence and explained by 
an expert witness. 

If an argument concerning the relevancy of these dam¬ 
ages should be now advanced, it is clear from the por¬ 
tions of the appendix cited above that no such issue was 
made at the time of adm' ssion of this evidence. 
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The only conclusion which can be drawn from the fact 
that the jury awarded plaintiff-appellant a verdict of one 
dollar is that the jury did not consider any of the above 
items of damage and that it did not intend to award any¬ 
thing of value to plaintiff. 

POINT IV 

In line with the argument in Point III that the jury 
did not intend to award anything of value to plaintiff- 
appellant, it would seem that rather than attempting to 
assess any damage to plaintiff-appellant, it gave him 
merely a nominal and empty victory against a defendant 
whose whereabouts were unknown and who did not show 
up for the trial, in the amount of one dollar in an attempt 
to show, by such a joke, wliat they thought of the plain¬ 
tiff, holding against the plaintiff as to the corporate em¬ 
ployer-defendant which appeared through its other agents 
at trial. If this court prefers not to consider the action 
of the jury in the trial of this case a joke or mockery, the 
butt of which is the appellant herein, its only course is 
to consider that one or more members of that jury thought 
the plaintiff-appellant was in the right and that liability 
should rest on the defendant Mazza. That to give such a 
nominal victory was a sign of compromise on the part of 
the jury as to liability and that such a compromise was 
the result of an earlier disagreement among the members 
of the said jury to come to a verdict which took into ac¬ 
count the items of damage advanced by the plaintiff and 
against both defendants. That if that jury had a disagree¬ 
ment and could not come to a reasonable verdict, either for 
or against the plaintiff-appellant, then its duty was to re¬ 
turn and inform the court of that fact so that another jury 
could be sworn to consider the case. Certainly the jury 
which sat in this case was not sworn to mock or jape at 
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persons presenting their claims for its sober considera¬ 
tion. 

That such a verdict is a result of passion and prejudice 
on the parft of the majority of the members of the jury 
against the plaintiff, said passion having been aroused by 
many innuendoes and inferences made by the defense that 
appellant was drunk, loutish and belligerent. The entire 
record is full of such innuendoes (i.e. 27A and 28A). That 
the jury failed to see the other man involved, Mazza, 
and formed their entire impression of the affray from 
observing the plaintiff adds to appellant’s contention that 
the verdict was rendered due to passion and prejudice 
against him by the majority of this particular jury. The 
fact that his antagonist was not on hand at the trial 
strengthens the impression that it was, as a result of de¬ 
fense tactics obvious to lawyers or others experienced 
with trials (but not to a brand new r jury), that the plain¬ 
tiff in this case w*as put on trial and his sobriety and pro¬ 
priety v’ere blown up into bigger issues than w-ould ordi¬ 
narily obtain had the jury been able to get a visual and 
aural impression of the other man. 

POINT V 

The trial court in this case failed to exercise its discre¬ 
tion by allowing a verdict to stand wiiere the jury failed 
to assess and consider essential elements of damage to the 
plaintiff. Although they gave him nominal damages of 
one dollar, thus legally putting him on the right side of 
the argument and saying it w’as the other fellow’s fault, 
that one dollar did not represent any claimed item of 
damage. What did the dollar compensate Del Nero for? 
The answer is obvious—nothing. It was one way the jury 
(or a majority of the members thereof) took to say that 
they thought nothing of the plaintiff and all his w^orks, 
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and although they thought he probably was attacked and 
hit, he deserved it because of his loutish conduct, his 
drunkenness, his obscenity afterwards, that he was a law 
student and probably trumped everything up. Now if a 
jury says this, it is wrong for them to give a claimant a 
nominal verdict which legally makes him right and the 
other fellow wrong. This is an interpretation of law, an 
assumption by the jury of a province not theirs. Had the 
jury been correctly informed of the legal potentialities of 
its action in awarding a verdict of one dollar, it is ques¬ 
tionable to appellant whether they would have done so. 
Under any circumstances, it is obvious that the jury 
sought to inject its interpretation of the law into the 
verdict, upon what speculations and assumptions your ap¬ 
pellant knows not. 

The judge committed reversible error here in allowing 
such a verdict to stand. It is surprising to appellant, 
knowing how often and zealously judges defend and cher¬ 
ish the provinces of their function, that in this instance a 
judge would allow a jury to assume a judicial position. 
Undoubtedly, the majority of the members of this particu¬ 
lar jury assumed, mistakenly, that if they gave the plain¬ 
tiff a nominal judgment it would prevent a reversal and 
would make things final. Of plaintiff’s unpopularity with 
the majority of the jury there is no doubt at all. How¬ 
ever the fact that the jury’s action should have the oppo¬ 
site effect from that which was intended, should have 
served notice on the judge that here was a bad verdict, ar¬ 
rived at through speculation and mistake on the part of 
the jury as to the law. The judge should immediately 
have declared a mistrial, but even if he did not, certainly 
he should have granted a new trial upon proper motion 
with points and authorities. Spero-Nelson v. Brown, 175 
F.2d 8C>, 90 (C.C.A. 6th, 1949); Reisberg v. Walters, 111 
F.2d 595, 597, 598 (C.C.A. 6th, 1940). 
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In the District of Columbia, the test of whether or not 
an employee is acting with the scope of his employment 
is whether such action is motivated, in whole or in part, 
by a desire on the part of the employee to further the 
interests of his employer. This holds true even though 
the employee acts wantonly and contrary to actual instruc¬ 
tions given him by the employer. Axman v. Washington 
Gaslight Co., 37 App. D.C. 150; Dilli v. Johnson, 71 App. 
D.C. 139, 107 F.2d 669. The court in the instant case so 
instructed the jury. (66A, 67A) 

The individual who assaulted the appellant, in this case, 
did not appear at the trial of the case. However he, one 
Frank Mazza, had had testimony taken by deposition, 
which was adopted by both defendants. (41 A, 42A) 
Mazza testified in the deposition, which was read into evi¬ 
dence in the court before the jury: that he took appel¬ 
lant’s order for twenty hamburgers (43A); told him to 
be careful of his language and to go to the front of the 
room to get his order (44A); told him to pick up his 
order (45A); that he “went right to the door with him” 
that he, Mazza, “was just making sure that he got out of 
the shop” (45A); that he told appellant to be careful of 
his language because he felt it was his duty, that there 
were ladies present that he went to the door with appel¬ 
lant “to see that he left” (49A); lhat he stood right next 
to appellant while he paid for the hamburgers, i.e., on the 
customers’ side of the counter near the door of the shop 
(49A). 

These foregoing statements are the only evidence of the 
intentions and motivations of Frank Mazza in doing the 
act he did. Mazza did not take the stand to change his 
story and no other person is competent to tell what moti¬ 
vated Mazza, his own story being the only thing we can 
depend on in this instance. Thus the only testimony or 
evidence is that Mazza believed he was doing his duty in 
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removing, according to his own story, an obnoxious cus¬ 
tomer from the premises. His testimony would seem to 
negate the contention that his action was taken as a result 
of passion completely taking him out of any feeling of 
promoting his employer’s interests. He came around the 
counter, stood next to appellant, and waited until appel¬ 
lant paid for the food before he touched him. (49A) 
Immediately after the affray, Mazza returned and started 
washing dishes and cleaning up the counter. (47A) 

If, then, even a nominal award is rendered for plaintiff 
against the individual Mazza, and the only evidence of 
Mazza’s motives shows he thought he was acting in line 
with his duty, a verdict in favor of the employer on the 
question of liability should not be allowed to stand. There 
is no testimony by Mazza tha'; he lost his head. There 
had been no previous acquaintance between the two men. 
There is no conflict in testimony as to Mazza’s intention 
in becoming involved in the altercation with appellant, 
thus there is no basis for allowing a jury verdict exempt¬ 
ing the employer from liability to stand, indeed the evi¬ 
dence is clear and unequivocal that Mazza’s intention was 
to keep order in the place of his employment in his deal¬ 
ings with this particular customer, thus establishing a 
definite motive to advance the interests of his employer. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the action of the Trial Court, in refusing to grant the 
instructions prayed and refusing to grant appellant a new 
trial and repeating the instructions complained of, be re¬ 
versed. 

Respectfully submitted, 

Rutherford Day 
1319 F Street, N. W. 
Washington, D. C. 

Attorney for Appellant. 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of counsel for appellee Little Tavern 
Shops, Inc., the questions presented are: 

1. Whether the Court erred in refusing to instruct the 
jury separately upon “battery” upon the jury’s return for 
further instructions on “assault,” when the Court had pre¬ 
viously instructed the jury upon assault so as to include 
battery, without any objection by appellant, and neither 
pleadings nor evidence raised any separate issues of as¬ 
sault and battery. 

2. Whether the verdict and judgment in favor of ap¬ 
pellee Little Tavern Shops is fully sustained by the evi¬ 
dence that the assault, if any, by appellee Mazza did not 
occur in the course of his employment by this appellee. 

3. Whether the jury was entitled to find in favor of 
appellant against appellee Mazza on the question of lia¬ 
bility, and return a verdict for only one dollar; and, if 
not, whether the jury’s verdict in favor of appellee Little 
Tavern Shops is separable and may be affirmed in any 
such event. 
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COUTERSTATEMENT OF THE CASE 

Appellant on the evening of May 20, 1951 had visited the 
cocktail lounge at the Dupont Plaza Hotel, where he had 
two or three bottles of beer or ale (J.A. 27A, 33A, 34A), 
and then had accompanied some friends to an office on 
Connecticut Avenue, where more beer or ale was con¬ 
sumed. (J.A. 27A, 28A, 33A, 34A) About 1:30 A.M. 
(then May 27th) he went across Connecticut Avenue to 
the Little Tavern Shop at 2628 Connecticut Avenue, N.W., 
for the purpose of obtaining twenty hamburgers. At that 
hour on a Saturday night the place was crowded. (J.A. 
43A) Appellant gave his order to appellee Frank Mazza, 
who was working as a counter man, and Mazza called the 
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order in to Milton R. Beeves, the night manager, (J.A. 
42A, G1A) who was cooking orders on the grill at the 
time. That many hamburgers had to be prepared on 
order, and appellant was informed he would have a wait 
of ten or lifteen minutes (J.A. 43A-45A, 50A, 54A, 55A). 
Appellant, however, became annoyed at the delay in get¬ 
ting his order, and started making remarks to appellee 
Mazza, who told him to move on up to the end of the 
counter opposite the grill where “take out” orders were 
filled; but appellant preferred to remain where he was 
and continued making remarks. (J.A. 40A, 44A, 45A, 
51 A, 54A, 55A, 59A) After about fifteen minutes the 
hamburgers were ready and Reeves delivered them to 
appellant and obtained payment. (J.A. 20A) As appel¬ 
lant gathered up his bag of hamburgers and put his 
change in his pocket, he made some remark to appellee 
Mazza in the nature of inviting Mazza to come outside 
with him. (J.A. 49A). 

Appellee Mazza removed his cap and apron (J.A. 46A, 
56A, GOA) and followed appellant out onto the public side¬ 
walk, where the argument was continued, and appellant ad¬ 
dressed insulting and profane language to appellee 
Mazza. (J.A. 4GA, 47A, GOA) Then, a fight ensued be¬ 
tween the two out on the public sidewalk. (J.A. 21A, 
22A, 31 A, 37A, 39A, 5GA, 5SA, GOA) Mazza thought that 
appellant was crowding him and was going to strike him. 
(J.A. 4GA, GOA) Both parties swung their fists and landed 
blows on each other. Bystanders intervened and stopped 
the fight. (J.A. GOA) Then, appellee Mazza went on 
back into the Little Tavern Shop and resumed his work. 
(J.A. 47A, 57A. 60A) 

Appellant was enraged and went back into the Little 
Tavern Shop, yelling “Let me at that little s - - o . a 

b-.” On finding appellee Mazza behind and across 

the counter, appellant dived over the counter, landing on 


/ 


3 


his face and chest. (J.A. 24A, 32A, 38A, 41 A, 51 A, 57A, 
59A, 60A) No further combat was had, however. (J.A. 
23A, 41 A) Police officers arrived in a few r minutes and 
took appellant and appellee Mazza into the back room, 
where, after telling their respective stories, each agreed 
to forget the incident and shook hands. Police Officer 
Moody detected the odor of alcohol on the appellant and 
recalled that lie was loud, boisterous and belligerent, but 
did not appear to be injured. (J.A. 52A, 53A) 

A little later, after talking with friends, appellant de¬ 
cided that he wanted to go to the hospital, and was taken 
to the hospital where he was examined and then released 
and sent home. He got up and went to church the next 
morning. Shortly thereafter, appellant filed this action, 
alleging that he was assaulted by the appellee Mazza in 
the course of the latter’s employment with appellee Little 
Tavern Shops, Inc. The appellees severally denied the 
assault, and asserted affirmative defenses of self defense 
and mutual combat, and the appellee Little Tavern Shops 
asserted that the assault, if any, did not occur in the 
course of any employment of appellee Mazza by it, all in 
bar to the action: and both appellees also asserted the 
affirmative defense of abusive, obscene and insulting lan¬ 
guage addressed by appellant to appellee Mazza in miti¬ 
gation of damages. 

The case duly came on for trial: and, after all evidence 
had been heard, was duly submitted to the jury. The 
court charged the jury upon the basic issues of assault, 
self defense, scope of employment and damages, (J.A. 
62A-69A) all without any objection or exception being 
taken by appellant. (J.A. 09A) The jury returned later 
for further instructions on assault, (J.A. 70A) and at 
that time appellant’s counsel requested instructions on as¬ 
sault and battery: (J.A. 71 A) but the court adhered to 
its prior instructions and re-gave the identical instruc- 
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tions on assault and self defense to the jury. (J.A. 72A) 
Whereupon, the jury retired again, and later returned a 
verdict in favor of the appellant against the appellee 
Mazza for one dollar and in favor of appellee Little Tav¬ 
ern Shops. Appellant filed a motion for a new trial, 
which was denied by the court, and then noted this appeal. 

SUMMARY OF ARGUMENT 

I. The Court having charged the jury upon “assault” 
so as to include battery, without any objection or excep¬ 
tion by appellant, properly refused to charge separately 
•on battery when the jury returned for further instruc¬ 
tions. Appellant first requested an instruction on “bat¬ 
tery” when the jury returned for further instructions on 
“assault.” Xo objection had been made to the Court’s 
charge to the jury, which defined assault as any inten¬ 
tional or unlawful touching of the person of another. The 
charge was appropriate under the facts of the case, and 
no distinction between assault and battery was called for 
by the pleadings or the evidence. In any event, if there 
be any error in the Court’s instructions to the jury, it is 
no more than harmless error in that the case was fairly 
and fully submitted to the jury, and the jury’s verdict is a 
decision against appellant on the facts, fully supported 
by the evidence, and entirely consistent with substantial 
justice. 

IT. The jury properly found that the assault was not 
committed by appellee Mazza 'in the course of his em¬ 
ployment by Tuttle Tavern Shops, Inc., and thereby prop¬ 
erly returned a verdict for appellee Little Tavern Shops, 
Inc. The evidence showed that appellee Mazza stepped 
outside the course of his employment by this appellee, 
and engaged in further personal argument with appellant 
upon the public sidewalk, where the assault then occurred. 


Appellant addressed profane and personally insulting lan¬ 
guage to appellee Mazza, and taunted him to do some¬ 
thing about it. It was a purely personal fight between 
the two of them in a public place. In such case the em¬ 
ployer has no liability, and the jury correctly so found. 

III. Judgment in favor of the appellee Little Tavern 
Shops, Inc. should be affirmed regardless of the decision 
on appeal from the judgment against appellee Mazza. 
Appellant’s claims of error as to the amount of the ver¬ 
dict in his favor against appellee Mazza do not concern 
this appellee. The jury found in favor of this appellee 
on the question of liability. Upon the contingency that 
the Court may deem the judgment against appellee Mazza 
to be erroneous, it is apparent that such conclusion does 
not require reversal of the judgment in favor of this 
appellee. The rights of the appellees may be severed, the 
errors do not affect them jointly, and the rights of ap¬ 
pellant against appellee Mazza are not dependent upon 
the decision in favor of this appellee. It is not infre¬ 
quently true that an employee may be held liable while 
an employer is exonerated from liability where employer’s 
liability is derivative only and depends upon the estab¬ 
lishment of additional facts under the doctrine of re¬ 
spondeat superior. 


ARGUMENT 

I. The Court Having Charged the Jury Upon “Assault” 
So As to Include Battery, Without Any Objection or 
Exception by Appellant, Properly Refused to Charge 
Separately on Battery When the Jury Returned for 
Further Instructions. 

In Points I and II of his brief, appellant challenges 
the charge given by the trial judge upon “assault” and 
self defense. These objections actually stem from a re¬ 
quest made by appellant’s counsel when the jury returned 
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for further instructions, in that previously appellant had 
not requested any instructions on the points, and had 
not made any objection or taken any exception to the 
charge given by the court to the jury. It is fundamental 
that appellant may not complain of the court’s charge 
to the jury if he fails to note an objection at the time. 
Asha v. Golds ten, 7S U.S. App. D.C. 349; Capital Transit 
Co. r. Howard, 90 U.S. App. D.C. 359; Spigel v. Gume- 
nick, IS U.S. App. D.C. 361; Martin v. Time Co., 67 App. 
D.C. 11; Chaloncr v. Washington Post Co., 56 App. D.C. 
14; Lippman v. Williams, 79 U.S. App. D.C. 334; Boyle 
et al v. Bond, $S U.S. App. D.C. 17S; Alverson v. Oregon- 
Wash. R. Xav. Co., 236 F 331; Rule 51 , Federal Rules of 
Civil Procedure. 

Appellant’s objection to the court’s definition of “as¬ 
sault” seems to be that the court predicated assault upon 
intentional or unlawful touching, as distinct from acci¬ 
dental touching, rather than upon absence of consent, and 
that the court failed to distinguish between assault and 
battery and to give a separate charge on each. The pri¬ 
mary answer to this is that the charge given by the court 
was entirely appropriate and adequate under the facts 
of the case. Appellant’s extended quotation from Prosser 
on Torts, Hornbook Series (1941) Sec. 9, pp. 43-46, upon 
the definition of battery, omitted the first paragraph of 
the section, which is as follows: 

“One is liable to another for unpermitted, unprivi¬ 
leged contacts with his person, caused by acts in¬ 
tended to result in such contacts, or the apprehension 
of them, directed at the other or a third person. 
Neither actual harm nor apprehension is necessary to 
the action. The plaintiff is assumed to consent to 
ordinary contacts allowed by social usage.” 

It is otherwise fully established that intention to do harm 
is of the essence of an assault. Greenleaf on Evidence § 
94, 4 American Jurisprudence 125. 
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The facts of the case created no distinction of assault, 
in the sense of a threat or threatening gesture with ap¬ 
parent ability to carry out the threat, from a battery. The 
“assault” complained of was a striking or beating. There 
was thus no occasion or necessity for the court to 
make academic distinctions between the two terms. 
Throughout the charge to the jury, the trial judge used 
* “assault” as including the touching or striking of the ap¬ 

pellant’s person and the damages claimed to have resulted 
from such “battery” (J.A. 65A, 67A, 70A). Moreover, 
the authority relied upon by appellant (Prosser on Torts, 
supra) says of “assault” and “battery” that “The two 
j terms are so closely associated in common usage that they 

are generally used together or regarded as more or less 
synonymous.” (p. 53). 

Having charged the jury without objection by appellant 
in such manner that the term “assault” included battery, 
it would have been confusing for the court then to have 
| changed its concept of the term “assault” by distinguish- 

> ing between assault and battery and giving separate 

charges on both. At no time prior to the request made 
! by appellant’s counsel when the jury returned for further 

instructions, did the appellant claim that more than one 
tort was committed. The complaint is in one single count, 
u and no attempt was made thereafter to assert any alter¬ 

native or duplicating right of recovery, upon any dif¬ 
ferent concept of fact or law, for the assault and battery 
alleged by plaintiff as the legal injury for which damages 
were sought in this action. Thus, the point attempted to 
be made by appellant is more academic than real in this 
case. This is clearly indicated by the fact that the one 
request submitted by appellant for instruction to the jury, 
which was on the issue of scope of employment, referred 
! only to assault. The prayer itself is in the record, and, 

having been granted by the court, appears in the supple- 
< mental charge given by the court (J.A. 68A-69A), which 

counsel indicated to be satisfactory. 



8 


When it is an issue in the case, self-defense is an almost 
inseparable part of, or corollary to, a definition of assault. 
Thus, in this case, when the jury returned for further in¬ 
structions on “assault,” counsel for appellee requested the 
court to include an appropriate reference to self-defense. 
But the court merely called attention to the defense (J.A. 
71 A); and the colloquy between the court and juror num¬ 
ber twelve thereafter indicated that the need for further 
instruction stemmed solely from a confusion of “conflict” 
with “contact” (J.A. 74A). Accordingly, no repetition of 
instructions on self-defense or mutual combat was given, 
except for the bare statement that self-defense must be 
taken into consideration before determining that an as¬ 
sault is an unlawful one (J.A., 72A). 

Upon the contingency, (deemed remote by counsel for 
this appellee) that the court might consider the trial 
judge's instructions to the jury to be erroneous in any 
particular, it is submitted that no more than harmless 
error could be involved, in that appellant had a fair trial, 
was given free and full opportunity to develop the facts, 
and was given a fair and impartial, if not favorable, sub¬ 
mission of his case to the jury. Nothing said or done by 
the trial judge in any way impaired or prejudiced the 
opportunity of the plaintiff to recover if the jury had 
believed from the evidence that he was entitled to re¬ 
cover. The jury’s verdict was a decision upon the facts, 
which the jury reached from the evidence, freely and 
fairly submitted to them. Appellant is not entitled to 
anything more: and though he may be disappointed that 
the jury verdict was not wholly in his favor for an amount 
which he would like to recover, that is no legal justifi¬ 
cation for setting aside the judgment and verdict and 
giving him a new trial. The verdict of the jury is sup¬ 
ported by the evidence, and is a proper and sound de¬ 
termination of the case, entirely consistent with substan¬ 
tial justice. Upon that premise the judgment should be 
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affirmed. Fay v. Doyle, GS App. D.C. 199, 95 F(2) 110; 
Campbell v. District of Columbia, 64 App. D.C. 375, 378, 
7S F(2) 725; Capital Apartment Corp . v. Vassos, 62 App. 
D.C. 136, 65 F(2) 482; District of Columbia v. Chessin, 61 
App. D.C. 260, 264, 61 F(2) 523; Rule 61, Federal Rules 
of Civil Procedure. 

II. The Jury Properly Found that the Assault Was Not 
Committed by Appellee Mazza in the Course of His 
Employment by Little Tavern Shops, Inc., and There¬ 
by Properly Returned a Verdict for Appellee Little 
Tavern Shops, Inc. 

The only other point made by appellant against this 
appellee is in Point VI on argument. There, appellant 
argues that the verdict and judgment in favor of appel¬ 
lee Little Tavern Shops, Tnc. was erroneous on the prem¬ 
ise, as he argues, that the sole point for determining 
whether the act of an employee is within the scope of 
his employment is one of whether such action is moti¬ 
vated, in whole or in part, by a desire on the part of 
the employee to further the interests of his employer, and 
that the only evidence of appellee Mazza’s intention in 
following appellant to the door was to make sure that 
appellant got out of the shop. This is both an erroneous 
premise and an incomplete statement. 

While there are some contradictions among certain of 
the witnesses on some of the evidentiary facts, the over¬ 
whelming weight of the evidence showed, and the jury was 
certainly entitled to find, that appellant became irritated 
over having to wait while his order of hamburgers were 
being cooked, that he directed his irritation at appellee 
Mazza, who had taken his order and passed it on to the 
night manager but was not serving appellant or prepar¬ 
ing his order, that appellant used loud and profane lan- 

enaire and then when he was readv to leave made a re- 

• *. • 
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mark or remarks to appellee Mazza that were personally 
insulting, that appellant invited appellee Mazza to go 
outside with him, that appellee Mazza removed his cap 
and apron and followed appellant outside onto the public 
sidewalk, that further argument ensued between the two 
personally out on the sidewalk, that appellant then ad¬ 
dressed personally insulting language at appellee Mazza 
and taunted him to do something about it, and that the 
fight then began out on the public sidewalk. 

It is established law in this jurisdiction that an employer 
may be held liable for an assault committed by his agent 
or employee only when the assault is actuated, in part at 
least, by a purpose to serve the employer, and is done in 
furtherance of the employer’s interests, within the scope 
of the agent’s employment; and that the moment an agent 
or employee turns aside from the business of his princi¬ 
pal or employer and commits an assault for his own pur¬ 
poses only, the principal or employer is not liable for such 
employee’s acts. Park Transfer Companp v. Lumber-mans 
Mutual. 79 T7.S. App. D.C. 4S; Dilli v. Johnson. 71 App. 
D.C. 39: Grimes v. P>. F. Saul, Inc., 60 App. D.C. 47; 'Ax- 
man r. Washington Gas Lirjht Co., 38 App. D.C. 150. As 
was pointed out in Park Transfer Co. v. Lumbermens Mu¬ 
tual Ins. Co., supra, the appellee Little Tavern Shops “did 
not employ (appellee Mazza) for the purpose of dealing 
with business complaints or with personal insults.” In that 
case, this court also quoted with approval the statement 
from 2 Mechem, Agency, (2d. ed. 1914), Sec. 1978, “The 
servant’s act in punishing persons who annoy him in the 
performance of the service * * * can very seldom be re¬ 
garded as within the (scope) of the employment.” This 
case is contrasted on the facts from Dilli v. Johnson, supra, 
in that in this case the appellee Little Tavern Shops did 
not place Mazza in charge of the tavern with actual or 
apparent authority to take care of its business and handle 
complaints, and the assault did not occur on the premises. 


Here, the employee plainly had stepped outside the scope 
of his employment, or had turned aside from his employ¬ 
ment, at the time the assault was committed. The jury re¬ 
turned the only rational, logical verdict that could have 
been returned upon a fair appraisal of the evidence and 
the law applicable thereto. 

Appellant does not appear to challenge the court’s sub¬ 
mission of this issue to the jury; but in any event it is 
plain that the court properly instructed the jury on the 
law (J.A. 06A-67A, 68A-69A), and that the jury properly 
found upon the basis of competent and substantial evi¬ 
dence, as a fact, that the assault was not committed in the 
course of employment. The verdict and judgment thereon 
in favor of this appellee should thus be sustained. 

III. Judgment in Favor of Appellee Little Tavern Shops 
Should Be Affirmed Regardless of Decision on Ap¬ 
peal from Judgment Against Appellee Mazza. 

In Points III, IV and V, appellant argues about the 
jury’s verdict in favor of appellant against appellee Mazza 
for the sum of one dollar, and about the failure of the trial 
court to set the same aside. These points do not really 
concern this appellee, in that the verdict of the jury and 
the judgment thereon are in favor of this appellee and 
against the appellant on the issue of liability, and amount 
of damages are thus not involved. Fitzpatrick v. Sheppard, 
29 A (2d) 475; Bark-er v . Barrett , 20 A(2d) S12. Hence, 
counsel for this appellee will leave these points for the 
appellee Mazza to answer, with but the passing comment 
that a finding in favor of appellant and against appellee 
Mazza on the issue of liability' did not necessarily require 
the jury to believe appellant’s claimed injuries and losses, 
particularly in view of the evidence of appellant’s acts in 
coming back into the tavern and diving over the counter, 
at which time he might well have sustained any injuries 
complained of (See J.A. 32A, 38A, 41A, 51A, 57A and 
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GOA), or the testimony of the police officers that he did not 
appear to be injured (J.A. 53A). Appellant had no cor¬ 
roborating evidence of causal connection between the as¬ 
sault and any injury complained of; and his credibility 
was certainly in issue for the jury to pass upon. 

Upon the contingency that the court may possibly deem 
the judgment against appellee Mazza to be erroneous, this 
appellee does desire to point out that such a conclusion by 
this Honorable Court does not mean that the judgment in 
favor of this appellee should be reversed in any such 
event. It is well established that where the interests of 
the parties to an appeal may be rightfully severed, where 
the errors do not affect the parties jointly, and where the 
rights of one party are not dependent upon those of an¬ 
other, the court may affirm as to one party and may reverse 
as to the other. Morgan v. Gress . 250 U.S. 308, 63 L. ed. 
997; Interstate Electric Co. v. Russell, 5 So (2d) 484; 
J. C. Penny Co. v. Oberpriller, 163 SW(2d) 1067: Grether 
v. DiFranco, 178 SW(2d) 469; Stotler v. Chisago & A. R. 
Co., 98 SW 509: Robbins et al v. Carter, 102 P(2d) 593. 

In this case the appellee Little Tavern Shops would be 
legally liable to appellant for an assault committed upon 
him by appellee Mazza, only upon a finding that such 
assault was committed by appellee Mazza while he was 
acting within the scope of his employment by this ap¬ 
pellee, as is discussed more fully hereinabove. That is a 
severable issue, which makes it entirely consistent for the 
jury to have found appellee Mazza to have assaulted ap¬ 
pellant, and at the same time for the jury to have found 
in favor of appellee Little Tavern Shops, which means that 
the jury found that the assault was not committed within 
the course or scope of employment of Mazza by this ap¬ 
pellee. The rights of appellant in respect of his claim 
against appellee Mazza are not in any sense dependent 
upon the adjudication of appellant's claim against this 
appellee. 
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Different conclusions or decisions of liability of em¬ 
ployee and non-liability of employer often result in respect 
of claims against employee and employer, where the em¬ 
ployer may be held liable only under the doctrine of re¬ 
spondeat superior . See, e. g., Robbins v. Carter, 102 P(2d) 
593; Grimes v. B. F. Saul, 60 App. D.C. 47; Park Trans¬ 
fer Co. v . Lumbermens Mutual, 79 U.S. App. D.C. 48. 

So, in this case, the judgment in favor of appellee Little 
Tavern Shops, Inc. should be affirmed regardless of the 
decision of this Honorable Court as to the judgment in 
favor of appellant and against appellee Mazza. 

CONCLUSION 

In conclusion, it is respectfully submitted that the verdict 
and judgment in favor of this appellee is a fair, proper and 
sound determination of the issue of liability between ap¬ 
pellant and this appellee, fairly and freely arrived at by 
the jury under proper instructions by the Court, and 
amply supported by the overwhelming weight of the evi¬ 
dence. The issue of liability between appellant and this 
appellee is entirely separate and distinct from issues of 
liability between appellant and appellee Mazza, and do 
not affect appellant’s rights against appellee Mazza. It is 
thus apparent that the verdict and judgment in favor of 
this appellee should be affirmed. 

Respectfully submitted, 

Albert F. Beasley 
Investment Building 
Washington 5, D. C. 
Attorney for Appellee 
Little Tavern Shops, Inc. 
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STATEMENT OF QUESTIONS PRESENTED 


1. May this Court review the trial court’s denial of ap¬ 
pellant’s motion for new trial, which motion challenged the 
adequacy of the damages awarded to appellant? 

2. If the answer to 1 is in the affirmative, did the Dis¬ 
trict Court abuse its discretion in refusing to set aside a 
jury verdict in appellant's favor on the ground that the 
damages were inadequate? 

3. May appellant challenge instructions with regard to 
the elements of the tort involved herein when the jury 
awarded a verdict in his favor? 

4. May appellant challenge such instructions after he 
failed to object to them prior to the time the jury retired 
for its deliberations? 

5. Did the District Court err in refusing to use the term 
“battery” in instructing the jury 

(a) when appellant requested it for the first time after 
the jury had been charged and had retired to the jury room, 
without any exception having been taken to the charge? 

(b) when the charge as to assault was tailored to the 
facts of the case and therefore clearly encompassed the ele¬ 
ments of battery? 
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BRIEF FOR APPELLEE FRANK MAZZA 


COUNTERSTATEMENT OF THE CASE 

The counterstatement of the case recited at pages 1-4 of 
the brief of appellee Little Tavern Shops, Inc. is both com¬ 
prehensive and accurate. In order to avoid undue repeti¬ 
tion, appellee Mazza respectfully refers the Court thereto. 
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SUMMARY OF ARGUMENT 

I. The decisions of this Court and of the Supreme Court 
make it clear that a trial court’s denial of a motion for new 
trial-—which motion is based on the amount of damages— 
is not reviewable on appeal. 

II. Even if this Court were to review the trial court’s 
action on the motion for new trial, it would find that the 
evidence supports two plausible explanations for the jury’s 
award of only $1.00 to appellant: (1) appellant was not 
injured; (2) if appellant was injured, the injuries were the 
result of the second altercation between appellant and 
appellee Mazza. This second altercation could not have 
been the basis for a finding against Mazza on the issue 
of liability. There is no substance whatever to appellant’s 
contention that appellees conceded either the fact of in¬ 
jury or their liability therefor; or that the jury was mo¬ 
tivated by passion or prejudice. 

III. Appellant, as the successful party, cannot complain 
of instructions which resulted in a verdict in his favor. In 
addition, he took no exception to any of the instructions 
prior to the jury’s retiring to the jury room. His sub¬ 
sequent request for an instruction—when the jury returned 
to the court room some time afterward and asked for 
clarification of a point—came too late. To grant it would 
have been unduly confusing to the jury. In any event, 
it had been given in substance. Although appellant seeks 
to raise several other issues with regard to the instruc¬ 
tions, none are meritorious. 

ARGUMENT 

I. THIS COURT MAY NOT INTERFERE WITH THE TRIAL 

COURT'S REFUSAL TO SET ASIDE THE JURY'S VERDICT 

BECAUSE OF ALLEGEDLY INADEQUATE DAMAGES. 

Appellant has asked this Court to review the trial court ’s 
exercise of discretion in refusing to set aside the verdict 
of the jury and to order a new trial on the ground that the 
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damages awarded were inadequate. His contentions are 
that a verdict of $1.00 was less than the amount which was 
undisputed and that it evidenced compromise, passion and 
prejudice on the part of the jury. 

The cases in this jurisdiction clearly establish that the 
trial judge’s denial of a motion for new’ trial is not review’- 
able. In Washington Times Co. v. Bonner, 66 App. D.C. 
280, 293 (1936), this Court said: 

“we are not at liberty to reverse on account of the size 
of the verdict. The rule is settled in the Federal 
courts . . . that an appellate tribunal will not review 7 
the action of a trial court in granting or denying, for 
excessiveness or inadequacy of the verdict, a motion 
for a new 7 trial.” 

Principal reliance was placed by the Court upon Justice 
Brandeis’ opinion in Fairmount Glass Works v. Coal Co., 
287 U.S. 474, 481 (1933), in which a plaintiff had been 
awrarded a $1.00 verdict. The Court of Appeals had ordered 
a new’ trial unless $18,500 w r as substituted for the $1.00. The 
Supreme Court reversed, saying 

“The rule that this Court will not review the action of 
a federal trial court in granting or denying a motion 
for a new’ trial for error of fact has been settled by a 
long and unbroken line of decisions; and has been fre¬ 
quently applied w’here the ground of the motion w’as 
that the damages awarded by the jury were excessive 
or were inadequate. The rule precludes likewise a 
review of such action by a circuit court of appeals.” 

A verdict of $1.00 was again in issue in Ramsey v. Ross, 
66 App. D.C. 186, 189-190 (1936). The Court held that the 
trial court’s denial of a motion for new’ trial w’ould not be 
reviewed on appeal. 1 Quoting from New York Central, etc. 
v. Fraloff, 100 U.S. 24, 31, this Court said: 

“ # # If the jury acted upon a gross mistake of 

facts, or were governed by some improper influence 

l Citing, inter alia , Washington 22. E . Co . v. Upperman , 47 App. D.C. 219, 
229 (1918). 
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or bias, the remedy therefore rested with the court 
below, under its general power to set aside the verdict. 
But that court finding that the verdict was abundantly 
sustained by the evidence, and that there was no 
ground to suppose that the jury had not performed 
their duty impartially and justly, refused to disturb 
the verdict, and overruled a motion for a new trial. 
"Whether its action, in that particular, was erroneous 
or not, our power is restricted by the Constitution to 
the determination of the questions of law arising upon 
the record. Our authority does not extend to a re¬ 
examination of facts which have been tried by the jury 
under instructions correctlv defining the legal rights of 

V O O C 1 

parties.’ ” 

The decisions of this Court and of the Supreme Court 
clearly establish that the trial court’s denial of appellant’s 
motion for new trial is not reviewable. 

II. UNDER THE FACTS OF THIS CASE. THE TRIAL COURT DID 
NOT ABUSE ITS DISCRETION WHEN IT DENIED THE 
MOTION FOR NEW TRIAL. 

A. Award of $1 Was Proper 

Even if this Court should ignore the decisions cited above 
and review the trial judge’s decision on the motion for new 
trial, it will find that he did not abuse his discretion 
and that the jury’s verdict was a proper one, within the 
frame set by the evidence. Two perfectly reasonable 
hypotheses explain the jury’s finding that Mazza was liable, 
but only in the amount of $1.00. The first is that appel¬ 
lant suffered no injury at all; the second that, if appellant 
did suffer injuries, they were the result of his return to the 
shop, after the fight outside the shop had been con¬ 
cluded, in an attempt to resume hostilities. 

1. Appellant Was Not Injured 

The evidence supports a jury verdict that appellant was 
not injured at all. This is borne out by the testimony of 
appellant that, prior to leaving the shop for the first fight 
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but after he had been pushed against the door by Mazza, 
he suffered “no bruises or abrasions to amount to any¬ 
thing” (J.A. 31 A) and that, on the following morning, he 
“went to Mass.” (J.A. 35A). In addition, Thomas L. 
Moody, the policeman who arrived almost immediately 
after both incidents had ended, testified: 

“Q. Will you describe his [appellant’s] apparent 
condition when you got there, as to anything unusual 
about him? 

“A. Well, as I stated, he had the odor of alcohol on 
his breath. He was very belligerent, loud, and 
boisterous. 

“Q. I mean as to whether he appeared to be injured 
or not. 

“A. He didn’t appear to be injured to me, sir.” (J.A. 
53A). (Emphasis supplied.) 

2. Appellant’s Injuries, If Any, Were the Result of 

the Second Incident 

The evidence clearly demonstrated that there had been 
two separate altercations between appellant and appellee 
Mazza. The first occurred outside the shop, involved an 
exchange of blows, and was the only basis under the evi¬ 
dence for a verdict against Mazza. The second occurred 
after the first had ended and Mazza had returned to the 
shop and to his place behind the counter. Appellant again 
entered the shop and, according to witness after witness, 
lunged over the counter in an attempt to reach Mazza and 
to resume the fight. Witness Charles H. Ryan testified 
that, when appellant came back into the shop, he 

“made a lunge and landed on top of the counter and 
he slid three or four feet; I think his chest was on the 
counter, in an attempt to reach over and grab the 
other fellow.” (J.A. 38A) 

In the same vein, witness Hugh Sutton testified that appel¬ 
lant came back into the shop and 
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“I will never forget this, he took a flying leap and 
slid over the counter and fell on his stomach or his 
back ...” (J.A. 41 A) 

And Milton R. Reeves testified that appellant “dive[d] 
head first right over the counter and landed on his 
stomach.” (J.A. 51A). It may well be, therefore, that if 
the jury believed appellant had been injured at all, it may 
have believed that the injuries were the result of his 
“dive” over the counter—which occurred after the first 
fight between the pair had been concluded. The jury may 
have believed that, though Mazza was to blame for the first 
of the two incidents, no injury was suffered by appellant 
until his return to the shop and his attempt to resume 
hostilities. 

B. Appellees Did Nol Admit the Fact of Injury or Their 

Liability Therefor 

Appellant seeks to prove that he was injured by placing 
an unwarranted construction upon appellee’s waiver of 
formal proof of medical bills, time lost by appellant from 
work, and the value of damaged clothing. There is not 
the slightest indication that appellees agreed that these 
damages were caused by appellees, or that they were in 
fact suffered. All that appellees did was expedite the trial 
by pointing out that they would not demand formal proof 
of the amount of special damage alleged to have been 
suffered by appellant. This was in accordance with the 
most desirable trial practice. What appellees did dispute, 
however, was whether such damage, or any other, was 
actually suffered, and whether either of the appellees was 
liable therefor. Those were questions for the jury who 
“heard the testimony and saw the witnesses when testify¬ 
ing ...” Ramsey v. Ross, 66 App. D.C. at 189. 
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C. There Is No Basis for Saying Jury Was Prejudiced 

There is no evidence whatsoever, and appellant points 
to none, that the jury was motivated by passion or by 
prejudice against appellant. Had they been, it seems quite 
clear that, under the close factual situation here, they 
would not have found for appellant on the issue of 
liability. 

III. APPELLANT IS PRECLUDED FROM ATTACKING THE IN¬ 
STRUCTIONS BELOW BECAUSE HE WAS THE SUCCESSFUL 
PARTY AND BECAUSE HE TOOK NO EXCEPTIONS AT THE 
PROPER TIME; HOWEVER. THERE WAS NO ERROR. 

Appellant challenges the trial court’s instructions with 
regard to the elements of the tort involved here. He does 
not attack any of the instructions on damages. Even if 
appellant’s points were well taken, he “cannot complain 
of prejudicial error . . . because he secured a verdict” 
against appellee Mazza. Morris v. Bloomgren, 187 N.E. 2, 
89 A.L.R. 831, 837 (Ohio, 1933). To the same effect, see 
Lowery v. Jones, 121 So. 704, 64 A.L.R. 553, 555 (Ala., 
1929); Foster v. Dwire, 199 NAY. 1017, 51 A.L.R. 21, 29 
(N.D., 1924); Ea-stlick v. Los Angeles, 177 P. 2d 558, 170 
A.L.R. 225, 236-237 (Cal., 1947); 3 Am. Jur., Appeal and 
Error, § 1115. See also Blake v. Trainer, 79 U.S. App. 
D.C. 360, 362 (1945). 

There is a second reason w’hy this Court is precluded 
from considering appellant’s attack on the instructions. 
No exception of any kind was taken to the trial court’s 
charge after it was given and before the jury retired for 
its deliberations. Under such circumstances, Rule 51 of 
the Federal Rules of Civil Procedure precludes appellant 
from attacking the instructions at this time. The rule 
provides: 

“ * * * No party may assign as error the giving or the 
failure to give an instruction unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the 
grounds of his objection. * * *” 
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See Frasca v. Howell, 87 U.S. App. D.C. 52, 53 (1950); 
Feltman v, Norris, S4 U.S. App. D.C. 295 (1949); Lippman 
v. Williams, 79 U.S. App. D.C. 334, 335 (1945). 

The request for an instruction specifically using the 
term “battery”, to which appellant refers in his Point I, 
was made after the jury had been deliberating for some 
time and had returned to the court room because one of 
its members wanted additional instruction. 2 The Court 
rejected appellant’s request, saying, 

“this is the charge I gave to the jury originally, to 
which there was no exception and I think I will adhere 
to it because to change at this juncture would tend to 
confuse them.” [J.A. 71A] 

In any event, a reading of the entire charge reveals that 
the word “assault” was used in a context which clearly 
connoted to the jury that a battery had been committed. 
There was no question under the evidence or under the 
instructions that there had been a striking. There wms 
no need for the Court to use the legal designation “bat¬ 
tery” so long as the elements of that tort had been covered 
by the charge. And they had been. (J.A. 65A et seq.) See 
Cohen v. Evening Star Newspaper Co., 72 App. D.C. 258 
(1940). 

It should be noted that appellant himself used the terms 
“assault” and “battery” interchangeably at various 
stages of the proceedings. For example, in paragraph 8 
of his complaint (J.A. 3A), he alleged: 

“ * * * Plaintiff suffered great pa/in and mental 
anguish incident to the foregoing in addition to 
humiliation and shame incurred by reason of the fore¬ 
going assault * * *. 

“Plaintiff has sustained the foregoing injuries and 
wall sustain in the future great harm, pain and 
anguish as a result of the aforesaid assault * * * .” 
(Emphasis supplied). 


2 The additional instruction requested by the juror had nothing to do with 
appellant’s belated request for instruction. See J.A. 70 A et seq. 
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Indeed, the one request for instruction submitted by appel¬ 
lant at the proper time—which was on the issue of scope 
of employment—referred only to assault. The prayer 
itself is in the record and, having been granted by the 
court, appears in its supplemental charge (J.A. 68A-69A). 

Appellant levels several other objections at the instruc¬ 
tions: (1) He complains, at page 6 of his brief, that the 
trial judge did not refer to the “element of consent in 
the law of assault and battery.” The evidence raised no 
issue of consent and therefore, there was no need to in¬ 
struct on it. (2) He says the trial judge erred in telling 
the jury that assault involves an intent to strike (J.A. 
72A). Appellant’s own quotation from Prosser on Torts 
(at page 8 of his brief) is to the effect that such an intent 
must exist. In Prosser’s wmrds, there must be “the intent 
to bring about such a contact.” (3) Finally appellant 
alleges error in the trial judge’s repetition of the defenses 
to the charge of assault raised in this case, as well as 
the definition of assault, in the course of answering a 
juror’s question about the latter. This was discretionary 
with the trial judge and was entirely appropriate under 
the circumstances. 


CONCLUSION 

It is respectfully submitted that the judgment of the 
court below should be affirmed. 

Abraham S. Goldstein 
Thomas E. Lodge 
Attorneys for AppeUee 
Frank Mazza 
503 D Street, N. W. 
Washington 1, D. C. 





